Forensic Corner:  An occasional series on forensic psychology in criminal law
New Orleans Teen Kills Mom: An overview of criminal forensic psychology

This article is the first in an occasional series for The Advocate on the application of scientific and clinical forensic psychology to criminal defense practice in Louisiana and Federal District Courts.

At 3:12 PM on the afternoon of July 14, 2007, James “Bubba” Thibodeaux calmly walked to the kitchen.  His mother, Sue, stood with her back to him, finishing the dishes in the sink.  Bubba slowly and calmly raised his right arm and fired one shot from a .38 revolver from a distance of approximately 24” into the bony prominence behind his mother’s right ear, at a slight upward angle, the shot exiting just forward of her left temple, lost in the mix of blood, gray and whiter brain matter, shattered bone, and drywall as it lodged next to the cabinet where his mother kept his Prozac, which he had not taken for the past week.

Bubba then walked outside and looked to the ground, his head covered by his Saints hat, as the 80 year-old lady from the next block walked by with her pit bull on the other side of the street.  She would later identify him from a photo lineup, one of six black & white pictures on the 5 X 8 inch cardboard page; she was 80% sure of her pick.  Two weeks later, she again would identify him from a simultaneous lineup at the N.O.P.D. station.  She recalled at that point that she was 100% certain that the boy she saw that afternoon was Bubba.  She recalled that just before she left to walk her dog, Judge Judy had just finished with a case on a residential lease deposit dispute.

Bubba is a 15 year old black student at Warren Easton High School.  As his friends and teachers would later remark, “No one saw this coming.”  His doctor, a family practitioner, diagnosed him as suffering from an “Adjustment Disorder” due to his often drunk and violent father’s recent deployment to Iraq.  He has no prior law enforcement contacts, except for being arrested for possession of marijuana the previous year, for which charges were not filed.

The N.O.P.D arrived on-scene and quickly took Bubba into custody, without incident.  His mother’s sister came over hysterically upon hearing the news and yelled at Bubba, “What did you do this time!”, before she collapsed into tears on the sidewalk.  When Det. Jones asks Aunt Denise for permission to question Bubba, she said, “Yeh, I don’t care.  Do whatever you want with him.”  More cautious than many, with 20+ years on the force, the detective had a uniformed unit transport Bubba to the station, explicitly ordering them not to speak with him.

Once in an interview room, the detective offered Bubba a Sprite, which he accepted.  The detective calmly and slowly said, “Now son, you have the right to remain silent . . .”  After each phrase, he had Bubba affirm that he understood the warnings, and then did it all over again, on video this time, reading from a form with a place for Bubba to sign.  Bubba gave a statement that was consistent with the physical forensic evidence at the scene.  As he stated he threw the weapon off the Mississippi River Bridge, it was never recovered.

District Attorney Ambitious charged Bubba with First Degree Murder and filed a notice of intent to seek the death penalty.
You are next up with the Public Defender’s Office and catch Bubba’s case.  What do you do in the next few days?

Enter the role of a forensic psychologist, among your other activities.  We already know from the limited information presented above that you will, or should, be confronted with the following questions: Will Bubba be tried as an adult?  Is he competent to stand trial, or even assist in the transfer hearing?  Is he suffering from a diagnosable mental disease or defect? Is he criminally responsible for his conduct?  Is he mentally retarded?  Did he waive Miranda knowingly?  Was he competent to waive Miranda?  Was the medication he was prescribed and discontinued against medical advice a contributing factor?  Were his father’s abuse of him and his mother’s failure to protect him contributing factors?  Does he have a problem with alcohol or drugs?  Since there were no shell casings, the weapon was never recovered, and his initial statement may be excluded, how do you best challenge the eyewitness identification?  And, from the very first contact, being the skilled public defender that you are, you begin to think about the penalty phase of a trial, including sentencing and mitigation.  A forensic psychologist can assist you in responding to all of the above questions.

Forensic psychology is the dynamic and exciting area of professional psychology where the scientific knowledgebase is applied to legal problems, both criminal and civil.  In addition to the areas noted above, forensic psychologists are asked to assist the courts and counsel in family matters, civil competencies, personal injury, product liability, ethics and professional misconduct, fitness for duty, correctional and law enforcement personnel selection, behavioral management of prisoners and inmates, workplace safety, jury selection, criminal profiling, and individual rights and liberties, as well as other areas.

A clinical forensic psychologist is a doctor who has completed a conventional 4-year bachelors degree and obtained a doctorate from an accredited university.  Some forensic psychologists are trained in social and experimental psychology and do not treat patients.  They are able to assist their clients in addressing the state-of-the-science and evaluating system variables.  Other forensic psychologists, like myself, received a Ph.D. in clinical psychology, completed at least a one-year fulltime clinical internship, and went on for advanced specialty training.  Their post-secondary education often spans 12 years of study.  Some forensic psychologists treat patients using psychotherapy or behavior modification.  Some psychologists prescribe medication after an additional two years of post-graduate training.  A small number of forensic psychologists specialize fulltime in the assessment of mental health issues related to law, and providing assistance to the courts through expert testimony.  There are specialty guidelines by the American Psychological Association for this practice area.

Buddy’s case illustrates many areas in which a skilled forensic psychologist would be of assistance to defense counsel.
  In order to address Buddy’s statement to police, it is necessary to determine whether his interests were protected by a parent or guardian, as well as whether the statement was voluntary.  If these tests are satisfied, the matter remains as to what degree he understood his rights and under what conditions he waived them.  Fortunately, there is a significant body of professional literature on-point.

For the purpose of juvenile transfer, many jurisdictions consider the availability of services to rehabilitate a juvenile within the juvenile justice/correctional system, and whether there is a substantial likelihood that he can be rehabilitated by utilizing these services.  While the former is a matter of record and arguably a matter for litigation, the later is solely within the province of a mental health expert who is skilled in this area.
   The unique set of skills and tools that  forensic psychologists possess is their ability to perform cognitive, personality, and neuropsychological screening tests using standardized assessment instruments in which other professionals lack adequate training.  They are trained as scientists or scientist-practitioners, and hold true to the scientific method.

In Louisiana, juvenile transfer hearings are governed by Louisiana Children’s Code Art. 862.  The burden of proof rests solely on the state to prove all seven elements delineated therein.  By a standard of probable cause, the court determines that a delinquency petition has been filed for certain specific categories of offenses, including First Degree Murder, and that the minor respondent was at least 14 years old at the time of commission of the instant offense.  In addition, the court must determine, by clear and convincing evidence, that there is “no substantial opportunity for the child's rehabilitation through facilities available to the court, based upon the following criteria:” These include the child’s mental and physical maturity; past rehabiliatory and treatment efforts and the child’s response; whether the child’s behavior is related to any physical or mental problems; and, “techniques, programs, personnel, and facilities available to the juvenile court which might be competent to deal with the child's particular problems.”  Many of these are capably addressed by a forensic psychologists, as determination of these factors are outside the ken of the trier of fact.

The question of eyewitness identification is a simple matter to address,, yet few attorneys and forensic psychologists are adequately prepared to do so.  A recent training by the NACDL on this topic, conducted by The Innocence Project of Washington, DC, and chaired by attorney Barry C. Scheck, was the first of its kind and provided a uniform approach to this area, along with an outline of “best practices” for attorneys and forensic psychologists.
  You can afford your clients considerable advantage by challenging this type of evidence.  To do so effectively, it is crucial to engage in certain practices and to consult with a forensic psychologist experienced in this area at the very beginning of your involvement in the case.

In Buddy’s case, the physical distance between the witness and him renders the identification highly unreliable.  His hat reduces the accuracy of the identification by at least 50%.  The police’s notable departure from the Department of Justice’s best practices and the use of a simultaneous (as opposed to double-blind, sequential) photo six-pack is ripe ground for a motion to exclude.  Similar errors are found in the line-up, further complicated by the witness’ repeated exposure to Buddy, and the detective’s failure to obtain a confidence of identification estimate at the time of the initial confrontation.  Again, all of these are grounds to exclude, using motion templates that have proved successful.

Assuming that Buddy is transferred to District Court, you may want to assert a criminal responsibility defense (in Louisiana, this assumes the dual pleas of Guilty and Not Guilty by Reason of Insanity
).  Louisiana continues to employ the Nineteenth Century M’Naughten test, which excludes the irresistible impulse test that has become standard in many other states and in Federal District Court.
,
  Consultation with a forensic psychologist is central to this defense. The psychologist is most likely to be effective if they are brought into the case at arraignment, or before.  Buddy’s mental status at the time of the instant offense is the timeframe in question, and the availability and reliability of facts and evidence dissipate or evaporate with alarming speed.

In the event that Buddy is tried as an adult and convicted, your role now becomes attempting to favorably resolve the penalty phase of the proceedings.  Age, development, mental illness, and mental retardation are central to this aspect of the trial.  Again, only a forensic psychologist can adequately determine IQ, a mandatory component to offering a diagnosis for mental retardation, as defined in the Diagnostic and Statistical Manual, Fourth Edition (Text Revision).

Your role in the penalty phase changes from trial counsel to mitigation advocate.  Mitigation is a specialized area within forensic psychology.  Buddy’s history of physical abuse may prove to be important to explaining his conduct.  His likelihood for successful rehabilitation, the probability of criminal recidivism and the portrait that you are able to present to the sentencing judge may prove a difficult task under optimal conditions.  By introducing the scientific literature in these and related areas, combined with commonly relied upon measures of psychopathy and recidivism risk, you improve your ability to obtain a favorable outcome in this case.

By now you may feel the case difficult and the outcome uncertain.  Even in the worst case scenario, the use of a forensic psychologist may prove beneficial.  By filing motions, many motions, requesting funds for an expert in some or all of the above phases of the case, attaching thereto one or two seminal articles that are on point, either from the scientific or legal literature, along with a brief synopsis of each, you gain two advantages.  First, you educate the trial judge and compel him to rule on these motions.  Second, even when confronted by the most stoic jurist, you provide Buddy with possible bases for appeal.

A similar phenomenon is also true in Voir Dire.  A technique that may prove useful is continuing to inquire of a member of the jury pool whom you will certainly strike for cause, yet by continuing the dialogue you gain considerable advantage.  One of these is to educate the remaining potential jurors about facts in your case and the expert testimony that will be offered.  Another one is to have  a colleague or consultant who accompanies you to jury selection monitor the non-verbal language of the remaining jurors for signs of bias or lack of interest in the story you are likely to tell the sitting jury.

In summary, familiarity with the abilities of and proper consultation with a forensic psychologist are important tools you bring to bear in strenuously advocating for your criminally charged client.  In future contributions to The Advocate, I will attempt to provide more detailed discussions of the topics outlined above, and others.  In each column, I will use a case vignette, adopted from my actual experience, and apply current scientific and legal dialogue.  I welcome your contributions and encourage you to contact me with your questions.

Finally, if I leave you with only one message at the conclusion of this column (and you will hear it repeatedly from me), it is imperative that you consult with a forensic psychologist at your very earliest involvement in a case in which you may even remotely require these services.  Evidence disappears.  Memories degrade over time.  Requests for specific records may require planning and you may encounter delays.  Perhaps most importantly, through appropriate collaboration with a forensic psychologist, your pretrial motions and efforts, your battle plan for trial, and your approach to sentencing and mitigation may change direction based on new information and development of existing information that would otherwise not be available to you.

Dr. Glenn Wolfner Ahava is a forensic psychologist in private practice.  He has a national client base.  His practice is specialized in criminal forensic matters.  These include pretrial competencies, criminal responsibility, sentencing mitigation, and post-sentence medical and mental health needs.

Dr. Ahava holds a B.S.Ed. from Northwestern University.  He received his Ph.D. in clinical psychology from the University of Rhode Island.

Dr. Ahava has been employed by the Commonwealth of Massachusetts in child protective matters, court investigations, and as a G.A.L.  He was employed by and assigned to the psychology departments of the maximum security forensic hospitals for the states of Connecticut and Maryland.  He was also employed as a senior psychologist and Substance Abuse Program Coordinator for the Federal Bureau of Prisons.  He was with the National Health Service Corps (US DHHS) in rural West Virginia, prior to relocating to Louisiana in 2006.  He was a Clinical Assistant Professor, West Virginia University, School of Medicine, Department of Behavioral Medicine and Psychiatry, Morgantown, WV.

Dr. Ahava’s practice is located in Lafayette, LA.  Email: glennahava@yahoo.com  
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� As in any area where legal professionals seek expert testimony, there are unfortunately some forensic psychologists who are essentially opinions for hire, a highly unethical practice.  The vast majority of forensic psychologists are trained in the scientific method and hold true to their role as consultants and evaluators, not advocates.  The latter is the role of counsel.


� The same is true for the prosecution, but they use experts less often, and commonly these experts are employees of the state or federal government.


� Some social workers and psychiatrists also do forensic work.  Many of these professionals’ work overlaps with that of a forensic psychologist.  Social workers are especially skilled at performing psychosocial histories, of the type central to 18 U.S.C. § 3553(a) sentencing memoranda; many forensic psychologists are also quite gifted in this area.  Psychiatrists are medical doctors who have completed a brief internship in general medicine, followed by three or more years of specialized training in psychiatry.  Some psychiatrists also get further education in forensic work.  While traditionally psychiatrists could prescribe medication while psychologists could not, in some jurisdictions, including Louisiana, psychologists can prescribe as well.  This is not relevant in forensic evaluations, as it is generally a role conflict to simultaneously evaluate and treat a defendant.  In the former, one’s role is that of an objective investigator; in the latter, the professional crosses over to being a patient advocate.  Finally, because of their training, forensic psychiatrists are quite knowledgeable in the biological bases of mental illness.  Many forensic psychologists have acquired the requisite training and experience in this area.  Thus, the distinction by degree becomes secondary to the skill and experience of the evaluator.


� Held in New York City, March 14th and 15th, 2008.  I had the privilege of attending this training, and have many sample motions available.  I anticipate conducting an LACDL training on this topic in the future here, if there is sufficient interest, along with a future column devoted to this topic.


� There are only a small number of forensic psychologists who are able to provide assistance in this emerging area.


� La. Code of Crim. Proc., Art. 641-653.


� In 1843, Daniel M'Naughten was a Scottish woodcutter who murdered the secretary to the Prime Minister, Sir Robert Peel, in a botched attempt to assassinate the Prime Minister himself.   M'Naughten apparently believed that the Prime Minister was behind personal and financial misfortunes that had befallen him. During his trial, nine witnesses testified to the fact that he was insane, and the jury acquitted him, finding him “not guilty by reason of insanity.”


� It is beyond the scope of this manuscript to adequately address “criminal insanity.”  Suffice it to say that many jurisdictions supplanted M’Naughten with Durham, until 1972, when a federal judicial panel recommended adoption of the Model Penal Code from the American Law Institute.  Following the 1984 case of Hinkley, the Insanity Defense Reform Act of 1984 attempted to resolve many actual and perceived problems with insanity defenses, arguably with questionable success.


� American Psychiatric Association (2000).


� A skilled forensic psychologist will rely on methods and measures that will rise to the Daubert standard for admission of expert testimony. �HYPERLINK "http://en.wikipedia.org/wiki/Daubert_v._Merrell_Dow_Pharmaceuticals"��Daubert v. Merrell Dow Pharmaceuticals�, 509 U.S. 579 (�HYPERLINK "http://en.wikipedia.org/wiki/1993"��1993�).


� This approach is advocated by The Innocence Project as best practices in eyewitness identification cases, but is equally applicable to other aspects of a case.


� I am an Associate Member of LACDL and regularly read the list serve threads.  There is no charge for initial consultation and informal discussion of general and client-specific matters for LACDL members.  I prefer that you contact me off-list for any inquiry that could prove detrimental if it is sought or mandated as part of discovery.





