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Introduction
The principal purpose of La. R.S. 44:9 is remedial, rather than penal.
  It is designed to protect individuals from future harassment and embarrassment by virtue of a criminal record.
 There is no serious argument or doubt that the existence of an arrest record will hamper all future endeavors of anyone who has been arrested.
 Furthermore, even expunged arrest records can be detrimental.  In fact, the Louisiana Supreme Court conceded that “expunged, but undestroyed, arrest records can impact a citizen in significant areas, i.e. credit applications, licenses, job opportunities, perhaps admission to a college or university and eligibility for educational loans or grants.”
  

The effective means of protecting people from inquisitive eyes is incorporated into the statutes of many states where the destruction of records is permitted.
  However, while Louisiana does permit the destruction of misdemeanor arrest records, it does not permit the destruction of felony arrest records without the consent of the district attorney.
  Without the consent of the district attorney, there can only be an “expungement” of felony arrest records. An “[e]xpungement means removal of a record from public access but does not mean destruction of the record.”

The application of the expungement statute is not contingent upon a conviction, but rather upon the existence of the arrest record itself.  Accordingly, one who has been wrongly or unjustly arrested, but never prosecuted or convicted for a felonious offense may, nevertheless, be sanctioned with a criminal record for use by “any law enforcement agency, criminal justice agency, the Louisiana State Board of Medical Examiners, the Louisiana State Board of Nursing, the Louisiana State Board of Dentistry, the Louisiana State Board of Examiners of Psychologists, the Emergency Medical Services Certification Commission, Louisiana Attorney Disciplinary Board, Office of Disciplinary Counsel, or the Louisiana Supreme Court Committee on Bar Admissions.”
  

Despite the good intentions and the evidently laudable goals of record concealment proponents, it is apparent that the system of securing expunged records cannot and does not work.
  An arrest record ordered expunged is still retrievable through secondary sources because informal “leaks” are commonplace.
 

 It is simply not possible, physically or literally, to expunge a record, especially when it does exist and is, therefore, retrievable.  In short, there is no reason to doubt that arrest records are subject to being disseminated, and these records are capable of depriving honest individuals of opportunities such as jobs, licenses, housing, education, credit, insurance and equal treatment under the law.  Accordingly, the superior remedy provided by La. R.S. 44:9 is to obtain a complete destruction of a record of arrest. 
Consequently, the purpose of this article is to provide a pragmatic approach toward obtaining appropriate remedial measures afforded by La. R.S. 44:9.

The Misdemeanor Arrest of the Accused 

The operation of La. R.S. 44:9 seemingly begins with the arrest of the accused.  If the accused was “arrested for the violation of a municipal or parish ordinance or for violation of a state statute which is classified as a misdemeanor,”
 he may obtain an order destroying his record of arrest.
 However, if the accused was “arrested for the violation of a felony offense or who has been arrested for a violation of R.S. 14:34.2 [battery of a police officer], R.S. 14:34.3 [battery of a school teacher], or R.S. 14:37 [aggravated assault],”
 he may seek an order “for the ‘expungement’ of the arrest record.”
 The expunging, of course, merely removes the record of arrest from public access and does not mandate the destruction of the record.”

La. R.S. 44:9 does not make provisions for subsequent changes to the charges made by a Bill of Information or an Indictment.  This is because La. R.S. 44:9 permits the arresting officer to select who may ultimately receive a destroyed or expunged arrest record due to the definition of the crime leading to the arrest. That is, La. R.S. 44:9 permits a peace officer to select a charge in which to arrest people, but the effect of that selected charge determines whether the accused bears an expunged or destroyed arrest record.  

The Prosecution of a Misdemeanor Arrest 

As stated above, the technical definition of the arrest of the accused controls what remedy is afforded by La. R.S. 44:9. But, in addition to the arrest itself, one must also note the manner in which the matter was disposed or resolved.  In the case of an accused being arrested or prosecuted for the violation of a municipal or parish ordinance or a state misdemeanor statute, one of two different scenarios is implicated.   The separate scenarios that provide for the destruction of a record of arrest are whether: (1) [t]he time limitation for the institution of prosecution on the offense has expired, and no prosecution has been instituted; or (2)[i]f prosecution has been instituted, and such proceedings have been finally disposed of by dismissal, sustaining of a motion to quash, or acquittal.
 

As a precautionary measure, one would be well advised to file a Motion to Dismiss
 and accompanying Judgment & Order based upon any of the reasons dismissing the prosecution of the accused.  Similarly, should the accused be successful on a Motion to Quash or be acquitted on the merits, one should likewise file a Judgment & Order reflecting same so as to prevent technical defects supporting the Motion to Expunge & Destroy.  

If the accused received a sentence subject to La. Code Crim. Proc. Art. 894, the defendant must establish that he completed all terms of his sentence in a satisfactory manner before the court grants a Motion to Dismiss.  This can be established by an affidavit from the probation officer or appropriate official, a stipulation with the prosecutor or by testimony. 

Careful attention must be given to a client who entered into “a pretrial diversion program” for operating a vehicle while intoxicated, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated, while impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance, infra.  Specifically, La. R.S. 15:578.1 provides “[t]he arrest record and placement into the pretrial diversion or intervention program shall become a public record when the person successfully completes the pretrial diversion or intervention program or is terminated from the program. Such record shall be maintained for a period of five years from the date of arrest and shall not be subject to expungement or destruction during the period.” However, La. R.S. 15:578.1 permits the “prosecuting authority” to maintain a record that shall not be subject to expungement or destruction for five years.  This provision of law does not include the arresting agency, clerk of court, probation officers and/or jail records.  Furthermore, it does not appear that La. R. S. 15:578.1 controls “fast track” programs as most jurisdictions distinguish fast track from the garden variety pretrial diversion program.

The last sentence of La. R.S. 44:9 A (2) does not permit the destruction of an “arrest for first or second violation of any ordinance or statute making criminal the driving of  a motor vehicle while under the influence of alcoholic beverages or narcotic drugs, as denounced by R.S. 14:98 or 98.1”  However, the Louisiana Supreme Court held the “[s]tate has failed to demonstrate any rational basis for the different treatment afforded D.W.I misdemeanor arrest [in La. R.S. 44:9].  Accordingly, the trial court’s judgment declaring the last sentence of R.S. 44:9 (A)(2) unconstitutional as a denial of equal protection is affirmed.
 Cf. La. R.S.44:9E (3)(b). Therefore, it appears that the record of arrest relative to a violation of La. R.S. 14:98 or La. R.S. 14:98.1 may be destroyed.
  

Along similar lines, it appears that a parallel constitutional challenge could be made to obtain a destruction of a record of arrest if the accused was “arrested for the violation of a felony offense or who has been arrested for a violation of R.S. 14:34.2 [battery of a police officer], R.S. 14:34.3 [battery of a school teacher], or R.S. 14:37 [aggravated assault],”
 and he may seek an order “for the ‘expungement’ of the arrest record.”

As a practical matter, a defendant accused driving under the influence could prevent the application of La. R.S. 15:578.1 by entering into a fast track program or simply entering a plea pursuant to La. Code Crim. Proc. Art. 894. Thereafter, that defendant is entitled to a complete destruction of this arrest record in accordance with the holding in State v. Bradley. 

To complete the process of destroying a misdemeanor arrest record, a Motion to Expunge & Destroy
 must be filed with the clerk of court in the “district, parish or city court in which the violation was prosecuted or to the district court located in the parish in which he was arrested….”
  Of course, the Bureau of Criminal Identification and Information charges a processing fee of one hundred and twenty-five dollars ($125.00) that is payable at the time of filing the Motion. Additionally, the clerk of court may charge a fee up to ten dollars ($10.00) as administration costs. If the court does not grant the relief, the clerk of court is obligated by law to return the fee to the moving party. 
  

Oddly enough, La. R.S. 44:9 A does not provide for a contradictory hearing with any particular party.  As a practical matter and by analogy to La. R.S. 44:9 B, the Motion to Expunge & Destroy should request a contradictory hearing and be served on the prosecuting authority and arresting agency.  

The Arrest of the Accused for a Felony Offense 

As discussed above, the crime for which the accused is arrested is what seemingly controls which remedies are permitted by La. R.S. 44:9.  Generally, if the accused is arrested for a felony offense, the remedy afforded by La. R.S. 44:9 is the expungement of that arrest record. However, the actions by the district attorney control which provision of La. R.S. 44:9 applies to the case.  For example, if one was arrested for the violation of a felony offense or for a violation of R.S. 14:34.2, R.S. 14:34.3, or R.S. 14:37 and the district attorney declines to prosecute, or the prosecution has been instituted, and such proceedings have been finally disposed of by acquittal, dismissal, or sustaining a motion to quash and the record of arrest and prosecution for the offense is without substantial probative value as a prior act for any subsequent prosecution, then La. R.S. 44:9 B(1) controls. However, if the time limitation for the institution of prosecution on the felony offense expired, and no prosecution was instituted, then La. R.S. 44:9 C (1) serves as the basis of the expungement.

As stated above, a Motion to Dismiss
, Motion to Quash and accompanying Judgment & Order should be obtained to support the basis of the expungement.  Likewise, should the accused be acquitted on the merits, one should also file a Judgment & Order reflecting same so as to prevent technical defects supporting the Motion to Expunge.
  The Louisiana State Police Bureau of Criminal Identification and Information requires that there be an order setting aside and dismissing the prosecution before it will process the expungement request. 

If the accused received a sentence subject to La. Code Crim. Proc. Art. 893, the defendant must establish that he completed all terms of his sentence in a satisfactory manner before the court grants a Motion to Dismiss.  This can be established by an affidavit from the probation officer or appropriate official, a stipulation with the prosecutor or by testimony. 

To complete the process of expunging a felony arrest pursuant to La. R.S. 44:9 B, a Motion to Expunge must be filed with the clerk of court in the “district court for the parish in which he was arrested….”
  Furthermore, La. R.S. 44:9 B (2) requires there be a contradictory hearing with the district attorney and the arresting law enforcement agency before a judgment of expungement is granted.

 However, if the accused is seeking an expungement according to La. R.S. 44:9 C, then a Motion to Expunge must be filed with the clerk of court in the “district court for the parish in which he was arrested and there must be a contradictory hearing with only the ‘arresting agency.’” 

As previously stated, the Bureau of Criminal Identification and Information charges a processing fee of one hundred and twenty-five dollars ($125.00) that is payable at the time of filing the Motion. Additionally, the clerk of court may charge a fee up to ten dollars ($10.00) as administration costs. But, if the court does not grant the relief, the clerk of court is mandated by law to return the fee to the moving party. 
  

Objections by the Department of Public Safety and Corrections


Commonly, the Louisiana State Police Bureau of Criminal Identification and Information is unwilling or unable to process an expungement because the judgments granting same “are lacking the requirements necessary to complete the expungement of the record.”
 In fact, the State Police return many judgments of expungement for various reasons.  Some of these reasons include technical defects that prevent the State Police from knowing the name, race, sex, date of birth and Social Security Number of the subject, who was granted the expungement.  Furthermore, careful attention must be give to the judgment of expungement in that it must clearly state the charges to be expunged, the date of the arrest and the identity of the arresting agency.


However, the State Police also return judgments of expungement for substantive reasons that include objections to what the trial court awarded.  These include complaints that the subject was granted a dismissal pursuant to La. Code Crim. Proc. Arts. 893 and/or 894 on multiple occasions.   The problem with the position of the State Police is that it cannot simply disregard an order from a State court.  This is especially so in that the State Police does not sit as an appellate court to review the orders of a court.  


Other agencies will attempt to disregard a judgment of expungement based on the issuance of multiple sentences subject to La. Code Crim. Proc. Arts. 893 and/or 894.  Thus, the agencies imply that the court issued an illegal sentence and that such an illegal sentence renders the judgment of expungement null.  


There are two fundamental problems with these arguments. The first is that generally the sentences are imposed by an agreement between the State of Louisiana and the defendant. When a defendant’s plea of guilty is induced in any significant degree by a promise on the part of the prosecutor, such a promise must be fulfilled and if that is not possible, the defendant must be allowed to withdraw the plea.
 Alternatively, should the Court not permit a withdrawal of this plea, the defendant is entitled to enforce the plea.
 


The other problem in refusing to follow a judgment based upon an illegal sentence is a procedural one.  It is axiomatic that the State must object to and appeal an illegally lenient sentence.  Otherwise, that objection is waived and the time delay to appeal has elapsed. In most cases, the State does not object and appeal; therefore, the sentence is final. 


However, the more efficient manner in which to eliminate the problems caused by the State Police is to serve the State Police so as to prevent it from refusing to comply with the orders of the court.  The State Police or any other agency cannot simply refuse to abide by a judgment of expungement. To permit same would be tantamount to allowing the condemned to refuse to serve a prison sentence. 

The Actually Innocent Client 


In 2006, the Louisiana Legislature amended La. R.S. 44:9 to add subsection “J.” This subsection allows any person who has obtained an order expunging an arrest may, with the consent of the district attorney, petition the same court alleging actual innocence for an order to destroy the records previously expunged.  Thus, once a previous order of expungement has been granted, the mover should contact the district attorney to obtain his consent to have the expunged record destroyed.  This process can be done by filing a Rule to Modify Judgment of Expungement.
 However, such a Rule requires the complete and total cooperation and consent of the district attorney.  

Who Must Disclose the Expunged Record 


No person whose record of arrest and conviction has been “expunged” pursuant to the provisions of this Section shall be required to disclose that he was arrested or convicted for the subject offense or that the record of the arrest and conviction has been expunged
, unless it is to the law enforcement agencies, criminal justice agencies, the Louisiana State Board of Medical Examiners, the Louisiana State Board of Nursing, the Louisiana State Board of Dentistry, the Louisiana State Board of Examiners of Psychologists, the Emergency Medical Services Certification Commission, the Louisiana Attorney Disciplinary Board, Office of Disciplinary Counsel, or the Louisiana Supreme Court Committee on Bar Admissions.
 


However, numerous applications require the disclosure of any arrest, including any arrest that was expunged.  A persnickety approach to this dilemma is that an expunged record is not one that has been destroyed.  However, with regard to the truly expunged record, only the agencies listed in La. R.S. 44:9 G are entitled a disclosure of that information. It is a well-settled canon of statutory construction that the more specific statute controls over the general statute.
 Therefore, if the requesting party is not listed in La. R.S. 44:9 G, it appears that the requesting party is not entitled to compel the disclosure of an expunged arrest record. 

Epilogue



The author hopes this article provides insight and guidance into La.R.S. 44:9. Furthermore, he wishes to thank Mr. James William Standley, IV., for his eleventh hour editorial input.  Additionally, he thanks Mr. David E. Stone, Ms. Susan Ford Fiser and Professor Donald North for contributing to this article.  
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