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“One of the greatest challenges facing the
Louisiana legal system as we start to rebuild and
repopulate the areas devastated by the hurricarges i
protecting the constitutional rights of indigent
defendants and providing them access to adequate
legal representation. This is one of our basic
constitutional rights, and one that all lawyers
should seek to protect and defend.”

- Frank X. Neuner, Jr.
Louisiana State Bar Association Immediate Past Pragent



Executive Summary

To say that there was a catastrophic systemic failureeirdelivery of justice in
New Orleans after Hurricane Katrina made landfall is nairadlemnation of the men and
women working under very stressful conditions to assure victimsadbesed and the
general public that resulting verdicts in the criminal courtseviair, correct, swift and
final. Rather, it is a simple acknowledgement that no system could actsielesired aim
when every single element — police, prosecution, courts, defense, and correetions
experienced deep and sustained damage.

Many justice employees lost their jobs as citywide tax revenues disagpeand
those that remained had increased workloads while dealing with their own peéssaeal
— be it the loss of a home, the death of a loved one, or the logtitdéms associated
with finding their child an appropriate school placing. It is stament to the people of
New Orleans that any semblance of justice was delivered dinimgime, given these
conditions.

But it would be disrespectful to those same individuals trying ép kbe system
afloat to suggest that Katrina wsalelyresponsible for the systemic collapse of justice in
New Orleans. The New Orleans justice system had lomghsiz pre-existing systemic
deficiencies that were unmasked and accentuated by the c#tatyista. This report to
the Louisiana State Bar Association and the Louisiana Statd~&andation by the
National Legal Aid & Defender Association examines the defwes of one component
of the justice system -- the delivery of the right to counselotmr people in the criminal
courts.

Chapter | assesses the efficiency and effectiveness of the peldinder system
in New Orleans both pre- and post-Katrina (pages 1-7). Pre-Kathi@gublic defense
system in New Orleans was not obligated to adhere to any natstagd or local
standards of justice resulting in public defenders handling too necasgs, with
insufficient support staff, practically no training or supervisioxpegiencing undue
interference from the judiciary, all the while compromisihgitt practices by working
part-time in private practices to augment their inadequate comedpems And, each of
these pre-existing defender deficiencies was even more pronourtbeddelivery of the
right to counsel to children in juvenile cases.

The cause of most of these pre-existing deficiencies is tlygeinvay in which
indigent defense services are funded. Louisiana is the lasiniegatate in the country
to leave the majority of funding for indigent defense up to the vemjari whatever
money happens to be collected each month through court costs — prinadfitytickets
— rather than putting defense providers through the same rigarsabbl state budgetary
processes as other important government agencies. The reliama#ionickets left the
Orleans Parish Indigent Defender Board (OIDB) drasticallyeunfdinded and not
knowing the office’s budget from month-to-month in the years and montfssebe
Katrina.

In the aftermath of the storm things only got worse. Law eafosnt officials
appropriately focused resources on both rescue/recovery effortseandng public
safety in light of the unprecedented displacement of population to fahtsrof the state.
Yet, these necessary law enforcement procedures for all irdadtpurposes left the



public defender office in New Orleans with no income. Strappedfuieding and
statutorily unable to operate in the red, the Orleans IndigerinBefBoard laid off 34 of
its 41 part-time attorneys. The wholesale reduction in public dafetafé and resources
in Orleans Parish and the coinciding detention of defendants witbonsel precipitated
an on-going criminal justice crisis with some judges refudimgproceed with the
prosecutions of indigent clients in their courtrooms.

The bulk of the report consists of NLADA’s recommendations for overgpm
the deficiencies identified in Chapter I. The NLADA recommendation€hapter I
(pages 8-35) should be viewed as augmenting the significarnt stieps already
undertaken by state and local policy-makers — most notably the Hidhrethte funding
increase for indigent defense proposed by Governor Kathleen Blanqmassed by the
Legislature.

NLADA concludes that the problems of New Orleans’ indigent defesgstem
cannot be fixed within the boundaries of the parish itself. Lortgipseform will
necessarily take comprehensive statewide legislative action.reféhe our
recommendations are set out in three sections: A) immediatmsador the Louisiana
Indigent Defense Assistance Board (LIDAB); B) legislatations for the 2007 regular
session; and, C) immediate actions for the Orleans Indigent Defender Bdé2aR).(O

The Louisiana Indigent Defense Assistance Board, the state engétged with
disseminating dollars to the local indigent defense systemdisiasically relied on a
flawed methodology for doing so - unintentionally releasing public defsrfdem the
necessity of developing formal, performance-based budgets. Thie faas retarded the
ability of LIDAB to garner more resources for trial-level repentation because state
policy-makers do not have a true picture of actual financial wéguublic defenders.
The inadequate resources have resulted in low salaries for puleinddes and virtually
no benefits. To begin to rectify this situation, LIDAB should take two immedi&tac

1. Require Each Judicial District to Submit a Professional Reform Plan and
Performance Based Budget;

2. Work in Conjunction with the Administration, or Retain the Services of an
Independent Research Firm, to Conduct a Salary Survey of Appropriate Defender
Salaries and Benefits.

The current Orleans Parish indigent defense crisis is inalityidinked to the right to
counsel struggles of an Avoyelles, East Baton Rouge, Caddo orsieald@arish. To
uniformly fix all of these crises, NLADA recommends changeshow the indigent
defense services are administered and funded. Because Louisigravinasip under a
contract system, and because of the general distaste we havddneadiding to the
state payrolls” or “additional bureaucracies” generally, NLADAdads a contract-based
system is the most suitable for Louisiana. Louisiana polidyensashould develop a
flexible, regional delivery service system, overseen by a aggyl agency statutorily
authorized to promulgate and enforce compliance with indigent defésrsgasds and
managed by a Chief Public Advocate. Locally-collected indigefende revenues
should be pooled in a central indigent defense fund and augmented by addiganal
general fund resources. To accomplish this, state policy-makers should:



3. Transform the Louisiana Indigent Defense Assistance Board (LIDAB) anto

regulatory agency with statutory authority to promulgate binding standards related to

workload, attorney qualification, attorney performance, among others;

Create a regional contract delivery system that balances local feegrdfalization

with the need to maintain uniformity of justice from parish to parish;

Enforce standards in the regions through a rigorous compliance program;

Create a statewide Office of the Public Advocate;

Create a statewide Capital Trial Unit with an office in each of the regions.

Sunset local indigent defender boards in January 2009;

Mandate all locally-collected indigent defense resources revethedctate general

fund; and,

10.Require the State to expend general fund monies for any shortfall betweeasted
budget and actual need.
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That is not to say that NLADA believes that the only answeéheondigent defense
crisis is for the state to spend its way out of it. A publithanced lawyer is only
required under our Constitution if there is a threat of a loskeotlient’s liberty upon
conviction. Currently, Louisiana lacks the proper forum in which to sdyiassider
broader criminal justice reform, such as alternatives to iacation, diversion courts, or
the creation of a pre-trial services agency. We theref@@mmend that state policy-
makers:

11.Establish an “Adjudication Partnership” to recommend statewide criminatige
reform to increase efficiencies and reduce the need for indigent defense services.

The anticipated statewide changes will not take hold until dfee2007 Legislative
session at the earliest. The current criminal justicesciisiNew Orleans requires
additional actions on the part of the Orleans Parish Indigent Defense BoaR) (@ the
interim.  Our recommendations for OIDB reflect only the mosisging issues to be
addressed rather than a full laundry list of changes needeahtform the office and its
representation of low-income clients.

12. Adopt & enforce the applicable parts of the ABA Ten Principleder their
purview, including: creating jurisdictional-specific caseload standards,
institutionalizing vertical representation, and adopting appropriate performance
supervision practices;

13. Create a juvenile division that adequately defends the youth of New Orleans;

14. Take necessary initial steps to transform from a part-time defesftiee into a
full-time community-oriented defender office; and,

15. Create a professional budget to justify the need for more resources.

Chapter 11l (pages 36-39) presents the story of a young womesiet in New
Orleans on possession of a stolen vehicle charges. NLADA psebkentstory to
illustrate how the recommendations proposed in this report would haultetkin a
better outcome for, not only her, but the greater New Orleans community.



In conclusion (Chapter 1V, page 41), NLADA notes that the Constitudf the
United States of America promises those accused of crimgseatemption of innocence
and equal access to a fair day in court. These core valuee deé beliefs we as
Americans hold in common — whether we are conservative or libdrag or black, rich
or poor. As our American troops are engaged oversees fighting facdsrm principles
we must ask ourselves what message we are sending the wondwelte not meet our
own constitutionally-enshrined values here at home?
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Chapter |

Assessing the Right to Counsel
In New Orleans
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The People in Need of Public Defender Services

The term “indigent defendant” carries with it a stigma tha¢s not accurately
reflect the characteristics of the people requiring a lawyeourt actions throughout our
country, and in Louisiana particularly. Too often, the phrase conjures agesmof
destitute men beset by mental afflictions panhandling on our st@weiers too
incapacitated or drug-addled to care for their own health drbeelg, let alone having
the capacities to respect the rights and safety of oth@&tsough people fitting that
stereotype do exist - and require the competent aid of counsel iin-cthey are the
minority of people that public defenders serve. The majority of peogigiring
appointed counsel are simply the working poor — the son of a co-wohleefpiimer
classmate who lost his job, or the member of your congregation Ipaygheck-to-
paycheck to make ends méet.

LOUISIANA EDITORIAL: The American Press (Lake Charles)

“Those who believe the need for a public defendmrldt never penetrate their middleclass househotiildh
remember that virtually every person reading thilgoeial would need a public defender if accusedaagrime.
Exempt are those who have connections and thos$eteits of thousands in the bank that can be witihalrf@r
suitable representation.”

-- “ Speedy Trial Guarantee a Farce in Calcasi@uatober 31, 2004.

The Systemic Importance of Indigent Defense Services

The criminal justice system — like any “system” — israug of interdependent
elements forming a complex whole. The actions of any one compoeertsarily
impact each of the other interrelated agencies, either positiveiggatively. And, just
as an illness in any one area of the body threatens the dveatih of the entire complex
human structure, the failure of any individual component of the leg&msys be it
police, prosecution, courts, public defense, corrections, or probation - tizréateability
of the entire system to dispense justice both uniformly and effectively.

And, since the overwhelming percentage of criminal cases requibdic
defenders, the failure to adequately fund and effectively administer et to counsel
delivery system will result in too few lawyers handling toongnaases in almost every
criminal court action. Under this scenario, courts face backlogs e$oined cases. The
growing backlog means that people waiting for their day inrtcoll local jails at
taxpayers’ expense. Failing to do the trial right the firsetalso means endless appeals
on the back end — delaying justice to victims and defendants alikel -inareasing
criminal justice expenditures. And, when an innocent person igsg@it as a result of
public defenders not having the time, tools and training to effectaspcate for their



clients, the true perpetrator of the crime remains free tamike others and put public
safety in jeopardy.

LOUISIANA EDITORIAL: The Daily Town Talk (Alexandria)

“Currently, because public defenders are overbwedday the case load, little fair or swift justisebieing meted out
There are numerous examples of reversals, retsiabys of continuations and wrongful convictionagaling our
courts. This is wrong -- period.”

-- “Qur View!." February 27, 2006.

Enforceable Standards: The Key to Fulfilling the Louisiana Constitutial
Requirement for Uniform Quality Representation in the Delivery hfstice

Article 1813 of the Louisiana Constitution directs the legislatorgtovide for a
uniform system for securing and compensatijp@lified counsel for indigents (emphasis
added).” To date, Louisiana courts have ruled that the uniformiigels not breached
when one district has a contract system and another a public defsrstent And,
national standards agree with this position -- there is no scw&ie-cutter model
delivery system that must be employed for a jurisdiction to pravideiformly adequate
level of services.

The state constitutional call for uniformity is a simple &allbasic fairness in the
delivery of justice from parish to parish. That is, as opposeceqainng identical
indigent defense systems in every judicial district, the stastitution simply requires
that each jurisdiction maintain a uniform level of “quality”’be preservedegardless of
mode of delivery service. It is only fair for a person chargétd & misdemeanor in
Marksville to receive as adequate a representation as a defemd&meveport charged
with the same offense even though one may receive an appointed @it@atey
working under contract and the other defendant receives a public deferider.
summation, the Louisiana Constitution does not allow “justice” to J@aged on
whichever side of a parish line your crime is alleged to have been committed.

The United States Department of Justi@eport of the National Symposium on
Indigent Defenseecommends that standards be adopted to prevent disparate services
between neighboring jurisdictions.




As the Department of Justice report notes, the concept of using standassto as
uniform quality is not unique to the field of indigent defense. In faetstrong pressures
of favoritism, partisanship, and/or profits on public officials understbeeneed for
standards to assure the fundamental quality in all facets of goeatnand all
components of the justice system. For instance, realizing tHradestls are necessary to
both compare bids equitably and to assure quality products, policy-miakersago
standardized requests for proposals and ceased taking the lowesbbild @ hospital,
school or a bridge and required winning contractors to meet minimumygsialitdards
of safety. Ensuring the rights of the individual against the unduegati his liberty by
the state merits no less consideration.

The use of national standards of justice in this way also teftae demands of
the United States Supreme Court¥iggins v. Smith639 US 510 (2003) ariRlompilla v.
Beard 545 US 374 (2005). IWiggins the Court recognized that national standards,
including those promulgated by the American Bar Association (ABAQuld serve as
guideposts for assessing ineffective assistance of counseisclarhe ABA standards
define competency, not only in the sense of the attorney’s persobildiesa and
qualifications, but also in the systemic sense that the attpraetices in an environment
that provides her with the time, resources, independence, supervision iaimd tta
effectively carry out her charge to adequately represent llegitsc Rompilla echoes
those sentiments, noting that the ABA standards describe the abigaif defense
counsel “in terms no one could misunderstand.”

The American Bar Association'$en Principles of a Public Defense System
present the most widely accepted and used version of national stafatanddigent
defense. They distill the existing voluminous ABA standardsiridigent defense
systems to their most basic elements, which officials and podikgrs can readily
review and apply. Th&en Principleswere adopted by the ABA in February 2d02n
the words of the ABA Standing Committee on Legal Aid and Indigeféridants, the
Ten Principles‘constitute the fundamental criteria to be met for a public defdevery
system to deliver effective and efficient, high quality, ethicahflict-free representation
to accused persons who cannot afford to hire an attorney.”

Katrina Unmasks Deficiencies in New Orleans’ System of Justice

To say that there was a catastrophic “systemic” failutaerdelivery of justice in
New Orleans after Hurricane Katrina made landfall is n@irademnation of the men and
women working under very stressful conditions to assure victimsadbesed and the
general public that resulting verdicts in the criminal courteewair, correct, swift and
final. Rather, it is a simple acknowledgement that no system could acsielssired aim
wheneverysingle element experienced deep and sustained damage.

In the wake of the storm, the New Orleans justice systentdhadntend with,
among other things: a flood-damaged evidence room; the shutting down dibtitet
attorney’s office and courthouse; the evacuation of people held in thé j&k to
available correctional facilities across the state; and, gspediing of the people of New
Orleans — including eyewitnesses, victims, defendants, former poffezers, and
potential jurors — throughout the country. Many justice employedstHes jobs as
citywide tax revenues disappeared. And those that remained hadsed workloads
while dealing with their own personal issues - be it the tdss home, the death of a



loved one, or the logistical problems associated with finding theld elm appropriate
school placing. It is a testament to the people of New Orleansatiyasemblance of
justice was delivered during this time, given these conditions.

But it would be disrespectful to those same individuals trying ép kbe system
afloat to suggest that Katrina wsalelyresponsible for the systemic collapse of justice in
New Orleans. The New Orleans justice system had lomglsig pre-existing systemic
deficiencies that were unmasked and accentuated by thgst&€alkrina. For example,
Hurricane Katrina certainly precipitated the need to evaaatee 6,500 detainees from
the Old Parish Prison complex, but it was the existing systiaws that caused there to
be so many people in jail waiting for their day in court in fingt place® Similarly,
assistant district attorney compensation is and has been too lowgchigh turnover
and less seniority than in other similarly situated urban prossteftices’ The lack of
a more senior staff in turn exacerbated the difficultis®@ated with determining which
cases should move forward, given the loss of evidence, difficulty dinfindisplaced
eyewitnesses, and destroyed crime scenes.

But nowhere are the New Orleans systemic justice deficenotge glaring, both
pre- and post-Katrina, than in the delivery of defense servicesofdepef insufficient
means. Pre-Katrina, the public defense system was not obligatadhere to any
national, state or local standards of justice. Not surprisingdg,tthe Orleans Parish
indigent defense system failed the vast majority of the ARA Principlesas public
defenders handled too many ca¥esith insufficient support staff, practically no
training or supervisiof? experienced undue interference from the judictargll the
while compromising their practices by working part-time irv@gie practices to augment
their inadequate compensatitnMoreover, the failure to enforce national standards of
justice allowed disparate practices from courtroom to courtrooarieusly questioning
the constitutional demand for uniformity even within the confines ¢éabs Parish®
And, each of these pre-existing defender deficiencies was evenprmrounced in the
delivery of the right to counsel to children in juvenile cdées.

The cause of most of these pre-existing deficiencies carabedtto the unique
funding mechanism devised by state policymakers to finance ¢t 1 counsel.
Louisiana is the last remaining state in the country to ldaeemajority of funding for
indigent defense up to the vagaries of whatever money happens to lmedoélach
month through court costs — primarily traffic tickets — rather tpatting defense
providers through the same rigors of local or state budgetary pescas other important
government agenciéd. The funding scheme has been labeled “unstable and
unpredictable® because there i® direct correlation between the ability of a jurisdiction
to garner money through traffic tickets and the resources reqoirptbvide adequate
defense services.

And, the funding mechanism unfairly places law enforcement in dictoof
interest. A sheriff in a Parish with a high crime rate mmake the logical choice to focus
his resources on ensuring public safety through any number of meaargeting
methamphetamine labs, expanding community policing and foot patrolkingratown
on sexually violent offenders, etc. — instead of dedicating staffritong traffic tickets.
In such a scenario, the policies that may, in fact, leadfés saeets for the public will
bothincreasethe need for indigent defense resources (because of increasstd)awvhile
concurrentlydecreasingavailable resources to meet that same néed.



The reliance on traffic tickets as the main source of reverfughle Orleans
Parish public defender drastically under funded and not knowing tlee’sfbhudget from
month-to-month in the years and months before Katfina.the aftermath of the storm
things only got worse. Law enforcement officials appropriatébcused on
rescue/recovery efforts and securing public safety in lightthe unprecedented
displacement of population to other parts of the state. Yet, thesssaey law
enforcement procedures for all intents and purposes left the publicddefeffice in
New Orleans with no income. Strapped for funding and statutorilgleina operate in
the red, the Orleans Indigent Defense Board laid off 34 of its 41 part-time attbtneys

The wholesale reduction in public defender staff and resourcesear@rParish
and the coinciding detention of defendants without counsel precipitated-gaingn
criminal justice crisis. On Friday February™ @006, Judge Arthur Hunter halted all
prosecutions of indigent defendants in his courtroom. On Monday, Febt@4ry
Presiding Criminal Court Judge Calvin Johnson followed suit.

The Actions of the Louisiana State Bar Association

In accordance with one of its paramount goals, “to advance the full
implementation of the rule of law by achieving access togeidtr all,” the Louisiana
State Bar Association (LSBA) undertook three major initiativeaddress the growing
post-Katrina indigent defense crisis. First, the LSBA provided @rigatnt funding to
the Orleans Indigent Defender Board to hire back a number of attpmeghase needed
technology (computers, telephone system), and coordinated effortsefat donations of
office furniture and supplies from other State Bar associatfoNsxt, the LSBA joined
forces with the Yale University Law School to convene a conferémagiscuss the
failures of the indigent defense system and ways to overcome thstemic
deficiencies® Finally, the LSBA retained the services of the NationajaleAid &
Defender Association (NLADAF to assess the situation in Orleans Parish, with the aim
of recommending a strategic plan to overcome systemic defieendéihe NLADA
recommendations were informed by the Yale Law School/LSBA ceméer but
NLADA was not in any way beholden to the conclusions or recommendaifotise
conference attendeés.

NLADA made five site visits to New Orleans. On March"2a three-person
research team conducted preliminary in-person interviews withnkembers of the
Orleans Parish Criminal District Court. Based on these intesyithe NLADA then put
together a site-visit team of: a) professional criminaigastesearchers; b) leading public
defense practitioners from the American Counsel of Chief Defsfitiand, c) national
organizations versed in delivery of indigent defense services (FRmamdh team
gualifications, please see Appendix A at page 42ach site team conducted in-court
observations and interviews with defense providers and other key pliayére local
criminal justice system - including District Judges, the QistiAttorney, court
administrators, the local Indigent Defense Board, and Sther® assess the system
against prevailing standards of justice, including the A& Principles.NLADA staff
reviewed field assessment reports from each site team merAbeordingly, the views
expressed in this report are those of the National Legal Aid i&rider Association and
do not necessarily reflect the views of site team members or themteffilorganizations.



The first formal site visit was conducted on April 17-19. A second hes on
May 8-10. Our third site team visited News Orleans between Ma$8l6wnhile our
fourth and final site team conducted their work on June 12—-14. Additiottel\yLADA
requested permission to review, and was granted access to, thasdatd the New
Orleans Criminal Sheriff - the only repository for arresiada the city. The NLADA
thanks Sheriff Marlon Gusman for his willing cooperation.

Official Actions Undertaken to Reform Indigent Defense in Louisiana

The National Legal Aid & Defender Association wishes to ackedge and
applaud the many steps already taken by state policy-makeieaal justice officials to
improve the public defense system in New Orleans and throughout lnauisisome of
which were accomplished even before Katrina wreaked her dewvasta@ur
recommendations should be viewed as augmenting these significant fisst ste

Initial indigent defense reforms were passed in the 2005 |legeskdssion, under
the leadership of Senator Lydia P. Jackson (D-District 39, Caddo)igaedi snto law by
Governor Kathleen Blanco. Senate Bill 323 accomplished two small, dpificant,
reforms: a) advancing uniformity in the systéhand, b) improving oversight.

Additionally, key legislators, justices, judges and the Governor undeftioibier
notable reform actions in the wake of Katrina. In February 2006, duhedfitst
extraordinary legislative session, Representative Daniel Rtinyla(R-District 79,
Jefferson) and Senator Jackson spearheaded an effort to pass aenbnegolution
(SCR 25) in both houses of the legislature to call on the Federalrhoset to assist in
the indigent defense crisis. Recognizing that “the statedigent defender system is in
urgent need of funding” and that the dislocation of defendants was prodaningdue
hardship” on those charged with providing the right to counsel, the Louisignsdtere
resolved to ask the United States Congress “to take such acticau® anecessary to
provide funding for indigent defendants.” The resolution passed both tegsla
chambers on a unanimous, bi-partisan vote.

The passage of the resolution helped to clear administrative fidrdtbtionally
preventing indigent defense in Louisiana from receiving federal gdisseminated by
the Louisiana Commission on Law Enforcement (LCLE). The potentiahahflux of
new federal funding for the right to counsel spurred The UnitettsStaepartment of
Justice, Bureau of Justice Assistance to sponsor a study on lbéhthl Southeast
Louisiana Recovery Board (SLRB) at the request of its ChawoperSupreme Court
Justice Katherine Kimball. The Department of Justice and tRBS3etained the Justice
Progrzagms Office of the School of Public Affairs at Americamvdrsity to conduct the
work.

The US DOJ report concluded that post-Katrina New Orleans datkerue
adversarial process” and that “the only justice that can étedrout today is for those
who can pay for a lawyer and bondsman.” For those who cannot affordesuittes, the
report concludes that “justice is simply unavailable.” TheD(& report recommended
a number of corrective actions, including: a) replacing the membithe Orleans
Indigent Defense Board; b) hiring an interim director to begin phnecess of
implementing change; and c) securing professional office space.

Significantly, the US DOJ experts estimated that the offieeded sufficient
funding to staff a full-time Chief Public Defender, two DeputyethRublic Defenders,



four full-time attorney supervisors, 70 full-time attorneys, 23.5 |egairetaries, ten
investigators, three full-time and one part-time client sergpecialists, and a full
administrative staff (benefits manager, Human Resource Direitttge management
information specialists, three finance/receivables staff, aedeptionist). The failure of
the Orleans Parish indigent defense system is perhaps besteteeddy the fact that
these experts recommend an $8.2 million budget to support a sta?of While the
system at the time of the NLADA visits could only support weelmostly part-time,
employees. The report did result in the OIDB receiving ahH €&deral grant for $2.8
million.

Acting on the recommendations of that report, the Orleans Haisstict Court
Judges and then presiding criminal court judge, Calvin Johnson, moved to appeimt
Board to oversee the forthcoming changes of the public defender offfodowing
national standards for the oversight of indigent defense service©rteans judges
appointed a Board that operates with the best interests of cliemtsart. And, they
heeded the recommendation of the US DOJ report calling for ammndeector. In July
2006, the new board contracted with Professor Ronald Sullivan, Directbe &amuel
and Anna Jacobs Criminal Justice Clinic at Yale University, doves as a Chief
Consultant with all the authority of an interim directdr.

Perhaps most importantly, Governor Kathleen Blanco took the ciitisbstep of
increasing state indigent defense funding by $10 million in her pedpbsdget, in an
effort to begin to meet that estimated funding need. Passed byhbofies of the
Legislature, this effectively doubles state spending on indigemnsefrepresentation
(from $10 million to $20 million) for fiscal year 2007. Though stilt &hort of the
threshold needed to ensure adequate representation, Governor Blanaw's igct
commendable -- especially since the increase should impastaiesvide nature of the
indigent defense crisis and not just those jurisdictions immediatghacted by the
hurricanes.

Conclusion

The National Legal Aid & Defender Association recognizes theramteaight of
the citizenry of Louisiana to decide what is best for itga&lén it comes to restructuring
the indigent defense system. We appreciate the opportunity peesgntee Louisiana
State Bar Association and the Louisiana State Bar Foundation to exd@non the
indigent defense crisis and to suggest a comprehensive plan for enmou We offer
our continued assistance to all three branches of government as theywkht solution
is best for the people of Louisiana.

NLADA remains optimistic that Louisiana can and will move famvguickly to
make the needed changes to ensure the right to counsel for all péopsafficient
means. In closing, NLADA echoes the sentiments of your own Chief Justice:

“I admonish you [the Legislature], simply, to do the right thign Provide for a workable and
adequately funded indigent defense system, so that anothénvidoes not have to go throug
the agony of an overturned conviction and repeat of grueling trtektimony, or so that an
innocent person is spared the ordeal of an unjust conviction and punishment.”

--Chief Justice Pascal F. Calogero, State of théciary, May 3%, 2005




Chapter I

Recommendations

The National Legal Aid & Defender Association begins our reconcia@&ms
with an observation that we believe is self-evident. The problemseof Orleans’
indigent defense system cannot be fixed within the boundaries ofrikb piself. Long-
lasting reform will necessarily take comprehensive stalewegislative action. For
example, though the current Orleans Indigent Defense Board is tienwt-tentered” -
as recommended in the US DOJ report - there is currently ndastaprotection that
another group of duly-elected judges at some future time wouldimptysappoint a
different board whose members might not be as qualified nor as onteatihering to
national standards requiring independence of the defense function.

Moreover, the current Orleans Parish indigent defense crisiextricably linked
to the right to counsel struggles of an Avoyelles, East Baton RQagielo or Calcasieu
Parish (For a comprehensive bibliography on all independent reseatth,opinions,
public pronouncements by public officials, and Louisiana newspaperialditdetailing
the systemic deficiencies of indigent defense statewide, both apek-post-Katrina,
please see Appendix B at page 47). And, because of the state constitutional imfzerative
“uniformity” in the delivery of indigent defense services, it wouldupeonstitutional to
simply fix Orleans Parish and leave the other judicial distrintligent defense systemic
deficiencies untouched — as discussed below.

Most importantly, statewide reform is necessary to fix deficies in New
Orleans and elsewhere because local indigent boards cannot pring. mdnkess and
until the primary funding issue is addressed by the statddeges, no true reform of
indigent defense services can ever take hold in New Orleans or statewide.

Our recommendations are set out in three sections: A) immextiites for the
Louisiana Indigent Defense Assistance Board (LIDAB); B) lagjig¢ actions for the
2007 regular session; and, C) actions for the Orleans Indigent Defender BoaB].(OID

A. IMMEDIATE ACTIONS FOR THE LOUISIANA INDIGENT DEFENS E
ASSISTANCE BOARD (LIDAB)

1. Require Each Judicial District to Submit a Professional Reform Pdauul
Performance Based Budget

The NLADA report, In Defense of Public Access to Justiaetailed the
fundamental flaws in LIDAB’s district assistance fund (DA&)nfiula that requires local
boards to simply report the number of “open felonies” annually. Bdasmdjng simply
on the number of open felony cases is not a sound measure of raseedcleecause it
fails to account for the full range of defender workld&éhils to take into account any
existing backlog of casésand inadvertently may reward poor performatfce.

The matrix was developed when LIDAB’s predecessor, the Louisiagigeint
Defense Board (LIDB), was under the purview of the Court. Atithe,tthe DAF matrix
was devised as a stopgap measure until such time as a budgating process could be
developed -- DAF was never intended to be a permanent funding forBuitaver time,
it has become institutionalized.



Unfortunately, that historical reliance on the DAF funding matrixntemtionally
released public defenders from the necessity of developing formaktsubdgsed on
actual need. No chief public defender has been required to lookldDWAB standards
and pertinent court rules, carefully think out what resourcesxeeded to meet those
standards/rules, develop a concise budget presentation and then thefienequest
through budget hearings. They simply work within the confines of weat@money
comes in through local traffic tickets and whatever money is disgeto them from
LIDAB through the flawed DAF program.

Similarly, LIDAB has never been required by the state to w®wtable for
ensuring that the money disseminated through DAF was being disg@dndy and
effectively. The whole DAF process lacks any accountabilithe failure to demand
such accountability stands in stark contrast to the mandates lafuisana Government
Performance and Accountability Act (LGPAA). Since 1997, LGPAA haandated
performance-based budgeting throughout the Executive Branch of dmalistate
government. There are statutory requirements under LPGAA foregittaplanning,
operational planning, performance accountability, and performance ingpdiar
all Executive Branch agencies, including the Department of Justice. In 1999, @erterm
based budgeting was extended to the judicial branch of Louisiapagstarnment. It is
time for LIDAB to mirror the best practices of state gowveent and require performance
based budgeting for any entity requesting state dollars from them.

Performance based budgeting integrates performance planning aneét budg
allocation in a continuous cycle that relates levels of funding tgrano effectiveness.
The process combines program planning with quantitative evidence ompaeti of
organizational activities. Consequently, strategic decision-makingombined with
measurement of activities and outcomes as the basis for altpcatiney to and support
for programs. This contrasts with traditional approaches to goverrbudgeting, which
were based on arbitrary formulas or a raw political poter.

LIDAB’s recent adoption of the Georgia performance standards nth&anove
to require performance based budget submissions by the local bhodrdkief defenders
easier. When conjoined with the LIDAB caseload standards, the iparfioe standards
can become the basis of developing a uniform budget request documergxafnie,
the LIDAB Performance Standard 2&quires attorneys to meet incarcerated defendants
within 72 hours of arrests. Local boards will have to determppropriate staffing
levels to be able to meet this standard in the vast majoritgsafsc More than likely, it
will not be possible to do so unless and until LIDAB’s own caselcaudstds are met.
Thus, local boards must determine proper attorney levels needddgaaseloads into
compliance with LIDAB’s standards.

LIDAB already has the authority to require each judicial disto demonstrate
how they are striving to meet LIDAB’s current aspirationahgdtéads. We recommend
that all statewide budget submissions be presented with a farpedvement plan on
appropriate staffing and service delivery mode to accomplish tredithe performance
guidelines. Currently, the State of Texas requires such plan sidmsisfrom its
counties as a pre-requisite for any supplemental state fundingsuigest that LIDAB
emulate the best practices of the Texas Task Force on IndigéensBeand create an
electronic budget and improvement plan template and make all rpfans available to
the public on the Internet.



NLADA recognizes the fact that it is difficult, at besgr fpublic defender
managers to construct such budget and reform plans — the historicfumdieg of the
system causes managers to carry full-time equivalent caselnddsas left them with no
professional training on how to create professional budgets. BecH&B is housed
in the Administrative branch of state government, NLADA suggestd tBbeB work in
conjunction with members of the Administration to develop such a temnplatorm
budget form that can help local boards properly comply with performaased budget
requirements more readily. Such a form may start with theriataber of cases by case
type (capital, felony, misdemeanor, juvenile, probation violations, éi¢ijed by the
LIDAB caseload standards to get a base attorney staffing |&ame jurisdictions may
need to adjust that level given local variances such as tieneltd and from court or
jails. National support staff to attorney ratios standards ccwd be applied to
determine appropriate support staff. Standard overhead coststicenltbe created and
applied based on regional office space costs. LIDAB and themstration can work
together to determine the specific details of such a budget template.

Significantly, the failure to have moved toward performance basddekting
prior to now has retarded the ability of LIDAB to garner mooueces for trial-level
representation. Allowing state funds to be disseminated solelygthitbe DAF matrix,
LIDAB has left state policy-makers without a true pictureactual financial need of
public defenders. NLADA urges LIDAB to move forward on this quicklallow for a
total statewide public defense budget to be presented to the admimmsand legislature
prior to the start of the 2007 legislative sessforHowever, if it becomes impossible to
implement this recommendation in time to produce accurate fundingcpoojs prior to
the 2007 legislative regular session, LIDAB should retain outsdéces to conduct a
needs assessment and calculate an accurate and adequate budget pgrojection.

2. Work in Conjunction with the Administration, or Retain the Services of an
Independent Research Firm, to Conduct a Salary Survey of Appropriate Defender
Salaries and Benefits.

Part of the development of a professional budget request is &ynuiiet
appropriate compensation and benefits for public defender work. Basedron ou
knowledge and our own informal survey, Louisiana public defenders are antbags
lowest paid defenders in the South (and indeed the entire nation). Onttop, dfiere
are virtually no benefits whatsoever for any public defender in lamas— no health
insurance, no retirement, no professional liability insurance. Inatkeadaries and
benefits for public defenders result in high employee turnover. tdigtover, in turn,
contributes to the inefficient use of limited resources as the office is imséac circle of
hiring and training new staff. Less senior staff also requirese supervision increasing
the cost of a healthy indigent defense system. And, non-senibcatafot carry a full-
time equivalent caseload requiring a greater number of attoraesectively manage
the caseload.

However, increasing government-supported salaries is always tentions
debate no matter who is the subject of discussion — judges, dastoicteys, teachers, or
legislators. LIDAB needs to de-politicize the discussion of apptgmublic defender
salaries. LIDAB should either contract with a respected séstarch organization (e.g.



the Public Affairs Research Council of Louisiana) or secure thwices of a
governmental agency (e.g. The State Office of Budget and Plantoingdnduct an
independent, objective comparison salary and benefits survey. We subgest
comparison groups include, but not be limited too, Attorney General gtafflic
defenders in neighboring states or other regional states, prasesiaif, county and city
attorneys, civil service and other state-paid attorneys. Theg stuould consider all
salaries and benefits, specifically including health insuraretg@gement, professional
dues and fees, liability insurance, professional training, andhedt benefits provided to
the comparison groups.

Once the data is obtained and analyzed, LIDAB should seriously consider
adopting salary standards or some kind of uniformed salary schedweaipplied to the
performance based budgeting submissions.

B. LEGISLATIVE ACTIONS FOR THE 2007 REGULAR SESSION
Accountability & Standards

3. Transform the Louisiana Indigent Defense Assistance Board (LIDAB) @anto
regulatory agency with statutory authority to promulgate binding standards related to
workload, attorney qualification, attorney performance, among others;

4. Create a regional contract delivery system that balances local feegrdfalization
with the need to maintain uniformity of justice from parish to parish; and,

5. Enforce standards in the regions through a rigorous compliance program;

The most effective way to ensure that adequate standards avaifoenly is to
give a statewide indigent defense commission the regulatory aytteogtomulgate and
enforce standards uniformly throughout the jurisdiction. NLAD@&igidelines for Legal
Defense ServicegGuideline 2.10) is the prevailing standard for setting up such
commissions. During the Task Force meetings that ultimatelyuged SB 323 in the
2005 legislative session, Louisiana advocates were careful to fullese guidelines in
reconstituting the LIDAB board. Because of that, the stateeis situated to simply
transform LIDAB into a regulatory commission without a need tdredt large sections
of the statutes.

It is important to clearly denote the change in authority of dkersight
commission by changing the name of the regulatory autharigomething that more
meaningfully comports with its new responsibilities — i.e. the boandoidonger just
giving “assistance,” but now ensuring quality. For simplicitgesdLADA will use that
moniker “Louisiana Uniform Justice Enforcement Commission (LUJERYhe rest of
this memorandum to denote a board with greater authority and respbesilitian
LIDAB.

Because Louisiana has grown up under a contract system, and betdhee
general distaste we have heard for “adding to the state Eymil “additional
bureaucracies” generally, NLADA believes a contract-basei@sys the most suitable
for Louisiana. To the extent that there will continue to be 501c3 noit-pndities vying
for state contracts, such an indigent defense system will beafjgn@ded by these
organizations having access to grant and foundation monies for additippalrisor to



try out innovative programs. For those that only know the Louisiana contract system, this
recommendation may seem abstfrdut there are examples of very good contracting
systems from which Louisiana can take its lead -- like theg@r Public Defender
Services Commission and Massachusetts’ Committee for Public €o&esvices.
While in many respects Oregon’s and Massachusetts’ public defendeonments are

not comparable to Louisiana’s, they are in the minority of staigsstatewide indigent
defense systems that optaat to create the more common state employee model.

The Oregon Public Defender Services Commission has total auttooesgablish
and maintain a public defense system that ensures the quakgtivefhess, efficiency
and accountability of defense services consistent with nationadiastds, including
adopting rules regulating: professional qualification standards for raeplocounsel and
procedures for the contracting of public defense services. All indigfense services at
the trial level are decentralized, with 100 percent of the fundiogiged by the state
through a series of contracts with private attorneys, consort@iaite attorneys, or
private non-profit defender agenci®s.

The contracts are the enforcement mechanism to ensure thastatatards are
met. For instance, a non-profit public defender agency is requiredniract to maintain
an appropriate and reasonable number of full-time attorneys and ssigibtd perform
its contract obligations. If a defender agency cannot meet e¢hisirement, or to the
extent that the agency lawyers are found to be handling a suldgpantge caseload, the
contract will not be renewed.

Oregon also enforces strict workload standards in their contfFamtsnstance, a
typical contract with a 501c¢3 non-profit public defender sets a preatigsenumber of
cases to be handled by the contractor during the contract tetmspecific numbers of
cases allocated among numerous categories of cases, eabiclofgenerally requires
different amounts of worf Thus, instead of the common per-attorney-per-year
formulation of numerical caseload limits, the Oregon systeneatsfloverall numerical
caseload limits for all staff in the office combined. And, instefaidure caseload limits,
the allocation of case numbers among different categories ef @cording to the
number of hours commonly required for each type of case essenbtalijitutes a case
“weighting” system, i.e., measuring “workload” rather thanet@sd, and allowing more
sophisticated planning for the office’s actual work and staffing needs.

Every six months, there is a budget review process with statinfy officials, in
which extra funding may be negotiated for extra work performed exf@ample, for cases
which required more than the usual amount of time of type of ser¢e&g. “three-
strikes” cases). In effect, the contract public defender affioritors its intake and can
project the degree of compliance with its estimated workloaal waek-by-weekasis. It
notifies the court promptly if workloads are being exceeded and addliippaintments
must be declined. If, for example, the office meets its workloael n Wednesday, the
balance of all new assignments for that week must go to thetegrbax attorneys
contracted to handle the overflow cases. This flexibility alltvesoffice to consistently
maintain a uniform quality of service and manageable workloadsdwerg periods of
lower-than-normal staff levels due to turnover, sickness or other authorized leave.

Other states offer similar examples of best practicantrds” promulgated and
enforced by a statewide commission. Massachusetts provides indejense services
through the Committee on Public Counsel Services (CPCS). CPCStdtasory



oversight of the delivery of services in each of Massachusetisisties and is required
to monitor and enforce standards. Private attorneys, compensatexVaitingy hourly
rates, provide the majority of defender services.

At the local level, attorneys accepting cases must firsteloified by CPCS to
take cases. To accept District Court cases (misdemeanorsoacdrrent felonies),
attorneys must apply, be deemed qualified and attend a five-dieyadtainistered
continuing legal education seminar offered several times througheutear. No
attorney may be a member of more than two regional programsgghiess certified as
bilingual).

Attorneys seeking assignment to felony cases must be indiNicagdroved by
the Chief Counsel of CPCS, whose decision is informed by the reausatien of a
Certified Advisory Board composed of eminent private attorneys &aoh geographical
region. To be certified for these more serious cases, attamgstshave tried at least six
criminal jury trials within the last five years or have othemparable experience. Proof
of qualification, including names of cases, indictment numbers and shargees of
judges and prosecutors, dates, and a description of the services provided mustlbd incl
in the application. Recommendations from three criminal defenstitignaers familiar
with the applicant’s work are also required. Certification is aalyd for a term of four
to five years, after which all attorneys must be revalu®ted.

All newly certified attorneys in Massachusetts must partieipa a mandatory
program of mentoring and supervision overseen by regional advocatgrsceFor
attorneys seeking appointments to children and family law reaftarexample, counsel
must meet with their mentor prior to any new assignments ang writing samples to
help the mentor develop a skills profile. The mentor and menéeeequired to meet at
least four times per year. The mentor is instructed to folldACE performance
guidelines in assessing the attorney’s ability. Participatiotmenprogram is mandatory
for an attorney’s first eighteen months, and may continue longae atiscretion of the
mentor.

By being certified, an attorney agrees to abide by the sea@bus performance
guidelines that set out attorney responsibilities at every stage of théarasach specific
type of case the attorney is qualified to handle. Assigned counsel ast@aneeglso bound
by numerical caseload limits: an attorney may handle no mone2b@ Superior Court
criminal cases per year, 400 District Court criminal cases,dg@liiquency cases, 200
Children and family law cases, or 200 Mental health cases. Ameytanay bill no more
than 10 billable hours in a day (unless this limit is specificaiywved by CPCS) nor
more than 1,800 hours annuaify.

CPCS assesses “quality” through a formal evaluation prograsadban the
written performance guidelines and overseen on a regional levadrbpgliance officers.
These supervisors are given training in how to evaluate staffthairdability to assess
performance fairly is a subject of their own performance review by CPCS

Louisiana should develop a flexible, regional delivery service tdiads lessons
from both Oregon and Massachusetts’ indigent defense deliverynsyst€he basis of
the delivery system should be a contract system, like Oregonjnitlaties LUJEC
promulgated binding standards. In this way, the existing 501c3 orgjangzaurrently
contracting with LIDAB will not be disrupted — though certainly thveill now have to
comply with state generated standards and be subjected to pesi@i@tion for



efficiency and effectiveness. LUJEC’s central administratom executive director
should have the responsibility to certify attorneys by varying tgses. And, Louisiana
should create regional compliance offices that will evaluate aswiton quality at the
local level. Because of Louisiana’s geographic expanse, thestiaiéd be divided up
into regions that will maximize oversight without becoming oveclymbersome.
Because the state is already divided into appellate cirduitsakes sense for the state to
follow (for the most part) the same five regional distriats the indigent defense
system’™

NLADA believes that such a regional system will offer the tftexibility to
account for local jurisdictional variances while ensuring adherenoeiform standards
for the whole state. For example, some juvenile justice advocatespnaposed the
creation of separate juvenile public defender offices in ceutdian centers. Rather than
deciding upfront whether or not this is an effective means for delyeight to counsel
services to children, the flexibility of the system willoall the model to be tested. If it
proves effective, LUJEC may want to have the model emulated indhis of the state
in future years. If not, LUJEC may decide to revert back to rtraditional delivery
services for juveniles. This built in flexibility may result one region creating a full-
time public defender 501c3 to cover the entire region, while anothgr fima that
services are best delivered through individual contracts with at®roeygonsortia of
attorneys. Still other regions may find it best to have a iak-tpublic defender 501c3
office just in the urban center of the region while having a msyedem of satellite
offices, contract attorneys and/or assigned counsel attorneys tee ltaedimore rural
areas of the region.

LUJEC also should have the authority to devise the contractingeetgnts for
each region following national standards. For instance, a stamuadbe promulgated
requiring all urban judicial districts with a population above a certain threshoteate a
non-profit staffed public defender office in which the staff of thenag is not allowed to
handleany private case¥ This would comport with national standards that state that
full-time public defender offices should be created in any digtratthas a caseload great
enough to support a full-time office. Conditions could be required st#tiaig all
contract proposals must include a retirement plan for all emgdoyRequests for
proposals could also state that a plan requiring verticalgeptation by attorney staff is
a mandatory prerequisite to being considered for receiving a grant.

In urban areas requiring a full-time staffed 501c3 public defeoifiee, conflict
contracts could be let to individual attorneys or consortia of attarrasyss done in
Oregon, to keep the flexibility of the current system. Smatjioreal LUJEC offices
should be staffed with LUJEC hired compliance officers trainembiducting courtroom
observation and file reviews, and responsible for enforcing compliaitbenational
standards promulgated by the LUJEC. This regional set-up vaillvatical judges to be
able to call someone local to address any deficiencies irceawito meet to explain the
needs of the court in relation to the delivery of the right to coun$élkese regional
LUJEC staff should carry no caseload and follow requirements forsighe and
evaluation based on predetermined LUJEC standards for oversight.

NLADA envisions that the current reform plan submissions recommeatutace
(Recommendation #1) will inform the regional compliance officers statfs about the
most appropriate delivery system for individual regions. Suclama gtknowledges the



history of each judicial district so that services are not disduptimply for “change for
change sake.” However, we believe that LUJEC should have theréyt@bout the final
determination of the delivery system in each region. Each regamed compliance
officer will be responsible for putting together a final regional prapasd budget to be
approved by the LUJEC board.

Critical to the success of these new regional delivery mygsté UJEC must
promulgate, and these regional offices must enforce comphaititethe following types
of standards:

b. Performance StandardsThe recent adoption of the Georgia Performance
Standards must be made mandatory through the LUJEC contracts.

c. Workload StandardsAs noted earlier in Endnote 8, an adequate indigent defense
program must have binding caseload standards for the system torfufoctihe
simple fact that public defenders do not generate their own workicPigbénder
workload is impacted by a convergence of decisions made by other gevéahm
agencies beyond the control of the indigent defense system itsedfledislature
may approve new crimes or increase funding for new police posthiah$éead to
increased arrests. And, as opposed to district attorneys, who can control their own
caseload by dismissing marginal cases, diverting cases thet &drmal criminal
justice setting, or offering better plea deals, etc., public deferater assigned
their caseload by the court and are ethically bound to provideathe sniform-
level of service to each of their clients no matter what. MABmmend that
Louisiana adopt jurisdictional-specific workload standards for publiendkfr
and assigned counsel attorneys.

d. Support Staff to Lawyer Ratio Standard$he national workload standards are
not adequate if attorneys do not have sufficient support staff &i asse proper
defense of clients. For example, the State of Indiana prescribes spenfcical
caseload limits per attorney per year in various types ofsdaased upon the
national workload standards. Indiana standards set a limit, fonpd&a of no
more than 150 felonies or 400 misdemeanors. However, if a county does not
provide “adequate support staff” for its public defenders, the niarydeaseload
limits are set at a lower level, since the duties that woulgebiermed by support
staff must be performed by the attorney, reducing the attertimye available for
other cases. “Adequate support staff” is precisely defined, dqoiree one
paralegal, one investigator and one secretary for every foutirhdl attorneys;
and one law clerk for every two appellate attorneys. Without “adecgupport
staff” the caseload limits decrease —

Felonies: from 150 to 120;

Less Serious Felonies: from 200 to 150;

Appeals: from 25 to 20;

Misdemeanors: from 400 to 300;

Juvenile Delinquency proceedings: from 250 to 200; and



“Othgr” cases (probation violations, contempt, or extradition): fromtd00
300.

e. Continuous Representation StandarddJEC should be given the authority to
require every region to institute practices to allow tritbrakys to be assigned
cases at first appearance without waiting until the fornralgimment process and
to keep those cases through to disposition except in exceptional siano®s
(like attorney illness).

f. Qualification StandardsLUJEC should have the authority to create attorney
gualification standards and have the power to create a processdbytw certify
attorneys to handle different classes of cases: misdemeatamiet, juvenile
cases, and death-eligible ca8&sThe qualification standards can be linked to
completion of specific LUJEC sponsored training programs.

g. Minimum Salary and Benefits Standardased on the objective salary survey
conducted by LIDAB, LUJEC should have the ability to create a unikalary
and benefits schedule that must be adhered to in order to be awdrdd&@
contract.

Efficient Use of Centralized Services
6. Create a Statewide Office of the Public Advocate

The ability of defense advocates to speak with a single, unifiéck on justice
matters and effectively advocate for adequate resources iddiut®uisiana by having
41 balkanized service providers (as well as a number of contriaoesdf It is not
surprising the legislators are confused about indigent defendersnathen various
members of the Louisiana Association of Criminal Defense Lawyeld different
opinions from Louisiana Public Defender Association members who diffen
Directors of the contract offices who may have a different iposftom the Executive
Director of LIDAB. In most states with adequate defender systems, itharsingle State
Public Defender who is seen on par with the Attorney General atdbe (Vermont even
went so far as to name the position the “Defender General”).IML4uidelines support
the position of a state Chief Defender.NLADA will use the title used in Kentucky,
“State Public Advocate,” to denote the Chief Public Defender po$ftion.

LUJEC should hire a State Public Advocate and two Deputy StatecPubli
Advocates to manage the system from a small, centralized btficeed in Baton Rouge.
Generally, public defender management responsibilities can be distied as “inside”
and “outside” office duties. If the State Public Advocate viewsshrengths as internal
management, the external responsibilities are delegated tpuyDeConversely, if the
State Public Advocate sees her primary responsibilities adidomg as the office
spokesperson vis-a-vis the press, the wider criminal justice nsystke state
administration and the citizenry, one of the Deputy Public Advodeteld be given the
authority to oversee and implement practices to ensure the ieffeday-to-day
operations of the organization.



The second deputy will be the Deputy Public Advocate for JuvenitedusAs
problematic as the adult representation defense system is, judefdeder services
historically have been treated as the poor relation to the adtdinsy At-risk juveniles,
in particular, require special attention from public defenders fetige hope to change
behavior and prevent escalating behavioral problems that increasisk that they will
eventually be brought into the adult criminal justice system ter Igears. These are
commonly children who have been neglected by parents and the faotperosupport
structures that normally channel children in appropriate consteudirections. When
they are brought to court and given a public defender who has a heslgachand no
experience other than to dispose of the case as quickly as possible, thgernéssalect
and valuelessness continues, and the risk of not only recidivism, bscahton of
misconduct, increases. Recognizing this, other public defender syiséem elevated the
priority of juvenile representation and established special divisioh®nly to promote
assessment and placement of juveniles in appropriate community-lsesede
programs, but also to train and collaborate with others in the systieinas jail officials,
judges, prosecutors and policy-makers, to support the same goals. Tlen@kathigh-
ranking voice for children in need of defender services will enswat ahh budgets,
trainings, compliance regulations, and public pronouncements appropriatebgsadae
needs of children.

LUJEC should define specific job descriptions and conduct a nationahsear
all three positions. Current LIDAB management should not be prel/éat@ applying
for any one of these three positions.

Other centralized staff in the Public Advocate Office shoulduthel staff
dedicated to training, financial management and management informatiansyste

a. Director of Training & Training StaffLouisiana’s indigent defense system suffers
from a deep lack of training. Commentary to the ABrandards for Providing
Defense Servicegiews attorney training as a “cost-saving device” becauséeof t
“cost of retrials based on trial errors by defense counselororcounsel’s
ineffectiveness.” The Preface to the NLAORZefender Training and Development
Standards states that quality training makes staff members “more ptiveuc
efficient and effective.” In adopting thieen Principlesn 2002, the ABA emphasized
the particular importance of training with regard to indigent icraindefense by
endorsing, for the first time in any area of legal pracacesquirement omandatory
continuing legal education.

The Office of the Public Advocate must have a Training Directdrssaff. They
should be responsible for new attorney training. New-attornewiricpais essential,
and should cover matters such as how to interview a client, tHeofemeestigation,
legal research and other preparation necessary for a compdtamejdrial tactics,
relevant case law, and ethical obligations. Effective trainingudies a thorough
introduction to the workings of the indigent defense system, the tiattarney’s
office, the court system, and the probation and sheriff's departrasnill as any
other corrections components. The staff should put on new attornengras part
of the certification process in addition to on-going professional developrior
indigent defense practitioners in each of the regions. Indeedfray devel costs,
the LUJEC training staff should make regional-based training a priority.



b. Director of Finance & Financial Stafffor eight long years, LIDAB was unable to
successfully advocate for new funding. During that time, the cdsting increased
by 20.73% while criminal cases increased by at least 10.5%.ndtnis same time,
the Legislature increased LIDAB'’s responsibilities to cgvest-conviction counsel
without any new moneys appropriated to pay for the services. dateffifie policies
of the Legislature left trial-level public defenders in parish@®ss the state having
to cover more and more cases with less and less revenue for nearly a debad®. LI
as it was previously constituted, was unable to effectivelygdhgblic discourse,
actively advocate on its own behalf, or get critical funding iregsaut to the district
public defenders. By definition, the LIDAB board failed to protéet tights of the
poor because of its inability to effectively advocate for resouimethe majority of
its history.

While the vagaries of state budgeting have had a clear iropatie fate of
LIDAB’s budget submissions, it is also clear that the offiees ltome to the
conclusion that it can do little to affect the outcome. With angtrDirector of
Finance in place, several changes could, over time, strengthet)#&Cls position
in the budget process. First, strategic planning and stratgggmentation should

occur within the same process by which budgets are developed. Seconel, budg

justifications should contain much greater detail than is theemu practice.
Specifically, quantitative data demonstrating LIDAB’s historipairformance and
LUJEC’s anticipated need should support each request for additionalndundi
(improving data collection is discussed below).

Moreover, “uniformity” is not maintained if one defendant receilvesservices of
a public advocate with a regulated caseload and that has ckdeamsing and
supervision while a co-defendant receives the services of a plavater appointed,
paid and supervised by a trial judge. Therefore, the Public Advocate Offickl be
given the authority to certify private attorney conflict couresed have the authority
to assign cases in the event of a conflict — as such, LUJEC shisolbe solely
responsible for oversight and payment of all hourly bills of conflminsel. The
Director of Finance should have appropriate staff to oversee proypepaof these
submissions.

c. Director of Management Information Services & MIS Stafihe State Public
Advocate, Deputy Advocates and the Director of Finance wilballsignificantly
handicapped without quantitative data derived from fiscal, adminisraind law
practice areas to support day-to-day decision-making. On-going datangpas the
two-fold benefit of maintaining a year-round focus on the budget and of $ungpor
the use of quantitative approaches to support management decigimg:mBhe
latter has come to be known in the management literature as riegitbased”
practices or management by outcomes. Of course, this requiresathde collected,
aggregated and analyzed in a consistent fashion for a limited nofsteategically
determined activities — something that has been absent fromB.i@p&rations for
some time.

A position of Director of Management Information Services shoulcrésted to
oversee the case-tracking implementation and the production of regpiats to be




shared by management and staff (regarding workload, pendirigasg@ispositions,
trial rates, etc.). LUJEC contracts could require service peovith install and use a
LUJEC case-tracking system (paid for out of the centrat®@ffindnot the regions).
NLADA applauds LIDAB for their foresight in recently approving mpre expand
the case-tracking system developed by The Louisiana AppellaigecPrand
supported by the Louisiana Public Defender Association to all judicialatistri

Most importantly, the Director of Management Information Servsiesuld
ensure quality control over data, since any case managemtrthggsonly as good
as the data that are put into it. To accomplish this, the Direftdlanagement
Information Services should directly support the data input functionta Batry
guidelines and standards must be developed and compliance monitoretktd fhie
integrity of the data within each region. The MIS Directar wark with the training
director to put on periodic trainings to local data input speciaistggin maintain
uniformity in how cases are tracked. The MIS director can als&k wath the
regional ombudspersons to ensure that data input standards are nintaitie
local level.

Under the best case scenario, the Director of Managemenmnétion Services
could assist the Chief Public Advocate in working with other crimjnatice
agencies to create a single uniform criminal justice caséitrg system that
encompasses not only all indigent defense providers but all crimisdicg
components. The State of Rhode Island has a unified criminalejuestge-tracking
system that links all components of the criminal justice syqlew enforcement,
courts, prosecution, defense, corrections) into one network. As a Undezb St
Department of Justice report suggests, “(t)he system eliesinhiplicative data entry
functions system wide, implements the highest degree of dataglaapabilities,
automates criminal court calendars, and provides better sw@tisummaries
throughout the criminal justice system.” Basically, the arofsa person triggers
notification of the courts, prosecutors and defense attorneys wharisdimput at
booking. Protections within the system guarantee that propriet@rynation of the
defense and prosecution is not shared with all users. Intgigstine system was
entirely funded through a Byrne grant.

7. Create A Statewide Capital Trial Unit with An Office in Each of the Five Regions.

The defense of people in death-eligible cases has been probleatatiest,
throughout Louisiana. This is not just our opinion, but the opinion of the Louisiana
Supreme Court -- as noted in several decisions regarding: etalgmce of overturned
convictions?’ the importance of voir dir& the failure to prepare mitigation eviderite,
and, of course, inadequate fundifig.

NLADA acknowledges that under current law state policy-makevrs ttze right
to decide for themselves on the need for capital punishment. But, sheatd acschoose
to have the death penalty then the jurisdiction must concurrently primndeng for an
adequate defense and adhere to national standards of justice.

Louisiana should provide trial level capital defense representationgimrfull-
time staffed capital defender units housed in each of the fyjeng The offices can be
either under the direct purview of LUJEC and housed in the regiffrdof the Public



Advocate compliance officers, or be independent 501c3 full-time pubkndef offices.
However, should the second option prove most prudent for Louisiana, we stooggly
that these five regional offices be satellite offices single independent agency. Several
reports have concluded that full-time staffed public defender officegide the most
efficient and cost effective representation in jurisdiction$ witfficient caseload due to a
number of factors, including: familiarity with criminal law; spaization for certain
types of cases; and, centralization of administrative ¢bsfEhe current LIDAB board
should conduct an inventory of how many death eligible cases aenttyiopen across
Louisiana before determining appropriate staffing levels for each ofviheffices.

NLADA specifically makes this recommendation because oftlique position
that state government finds itself vis-a-vis the Louisiana Supr€mat ruling in
Louisiana v. Adrian Citizei®4-1841 (La. 2005). Given theitizen decision allowing
death penalty cases to be halted upon motion of defense counsel becasséicient
funding, and given the stunning lack of defense resources post-Katrisahatrd to
imagine any death penalty cases proceeding to trial unlesgemiohal capital offices
are opened. Conversely, we can envision the courts of Louisiana continbauisly to
deal with the ramifications dfitizenon a case-by-case basis unless and until the costs of
defending capital cases is brought under control with a staffed office.

Also, given the specific directive of the United States Supré€mat in Wiggins
LUJEC should adopt and run the capital centers under the @sidelines for Death
Penalty RepresentatioNLADA went to great lengths to study the issue of capital
representation in New Orleans during our site visit and found that the offEeifauially
every ABA Guideline for Death Penalty Representatidine OIDB lawyers' caseloads
are excessively heavy,they do not have adequate support staff or access to expert
witnesses: they do not have enough time or resources to develop mitigation exjdenc
they do not provide representation early in the ¢askey do not present mitigation
evidence to the district attorney before a decision is madeetotbe death penal®y,
they do not fully prepare motions and briefs, they do not investighsettieir cases?
and they in many ways acquiesce to a culture that discourageg®usgand thorough
representation.

Public defenders in the new capital offices should comply with th& GBidelines
including, but not limited to:

The Defenders should prepare mitigation packages to present toidtmetD
Attorney before the charging decision to seek death, in an effpersuade him
not to seek death. This likely would reduce the number of capitas,ceaeng
time and money that can be spent on other cases and on providindharoregh
representation in the murder cases. It is likely that ealielsions to dismiss or
resolve cases also would save considerable expense in jail dlmsténcare-
allocation of those funds.

The Defender capital lawyers should have a trained and experienvestigator
and a mitigation specialist available to them on every caseinVhstigator and
mitigation specialist should not work on more than one capital case at a time.



The Defender capital lawyers should more actively seek exjgedsses in all of
their cases, to address mental health issues, including neurblagateother
physical disorders, the effects of alcoholism and other drug atheseffects of
fetal alcohol spectrum, and forensic issues relating to guilludimg, for

example, DNA evidence, blood spatter, and fingerprints.

The Defender capital lawyers should have an active and creaivennpractice,
including written motions and briefs on evidentiary issues. They shotddrate
their use of experts into motions to suppress statements and reysswit
identification.

The Defenders should have an office with internet access andoslediegal
research available to the lawyers at the office and at hohhe. office should

have professional space, private meeting areas, computersifolaeger, and a
computer network with a modern management information system. Tibe of
should have modern copy equipment and other audio-visual equipment to make
presentations in court and to the DA.

The capital defenders should have a team supervisor and should belyegular
evaluated.

Ensuring Independence
8. Sunset Local Indigent Defender Boards (IDBs)

At the time of the 1974 Louisiana Constitutional Convention the ideaocdl |
indigent defense boards made sense. The practice of lannatags complex, not
requiring as much specialization or continuing training, and requiesgy oversight and
accountability. The move to regionalization diminishes the needfat boards. The
time has come to eliminate the local boards.

The real question is not whether to abolish the local boards but hadiveto do it.
There appears to us to be three legitimate options: A) sielphynate all boards upon
creation of LUJEC; B) sunset the boards at a determinantata€) make the abolition
of a particular board dependent on a “trigger” - like the failure to meet LU 38@astls.

Option “C” has been a cornerstone of the Louisiana Public Defensiychation’s
reform plan — modeled closely on the Georgia reform model. Utiderstatutes
reforming Georgia’s indigent defense system, individual counties aughorized to “opt
out” of the centralization of services if it could be independevelyfied that standards
were being met under local control.

But unlike Louisiana, Georgia’s system emerged fronsoanty fundedsystem.
Because of this, it was possible for an individual county to have atdgudunded its
indigent defense system (though it was rare, there were gGtwgia counties that
recognized the benefit of a healthy indigent defense systemtprreform and funded
the system appropriately). Thus, there was a need to allow aycthentoption of
remaining free from the state system if it could prove beyorhdosv of a doubt that it
was providing thesame or betterepresentation than the state could. Thus, the “opt out”



clause was devisedpt to protect counties who simply did not want Atlanta telling them
what to do, but rather to recognize those counties who hadsidebris requirement
before the state did. Seen through this lens, the “opt out” clausmstéisted to protect
those counties who thought that the state system vioulef their standard of practice.

NLADA's reading of the LPDA plan presupposes just the oppositerdinaln the
LPDA plan there is a presupposition that the system is under fundettia there is bad
practice going on in the parishes -- but that no one should be bfamte failure until
the state ponies up more money. Because Louisiana is primacdyra cost funded
system, it is impossible for a parish to say (as those feardia counties did) “we want
better representation of indigent defendants, let's increase our @lihdtinthis sense
there is no structural mechanism under which a Louisiana “opt owtSehlould make
sense.

NLADA believes that there will be a necessary transitionogefrom LIDAB to
LUJEC that will necessitate leaving some aspects of thgentidefense system at the
local level until the centralized functions are properly ckat®used, and staff hired.
The central LUJEC team and regional ombudspersons should be hired| tnatheeady
to perform their duties within 18 months of the legislative stam.da@ssuming that a
comprehensive reform package is passed in the 2007 session, and thaakiey e
legislation starts on August 15, 2007, and assuming that the exisBLBoard is
transitioned to the new LUJEC Board, NLADA predicts that the hipracess for a
Chief Public Advocate would take five months from advertising the positi start date.
Once the Chief is on board, the other central staff could be hired anddhaitfin
another six months. At that point the housing and staffing of thenagmbudspersons
could proceed and the subsequent training initiated. This would bring thgiem
system on-line in January 2009. We believe that is the date thlactidoards should
be phased oUt.

Funding

9. Mandate All Locally-Collected Indigent Defense Resources Rewethed State
General Fund; and,

10.Require the State to Expend General Fund Monies for any Shortfall between
Forecasted Budget and Actual Need;

Simply put, the State needs to recognize its full constitutional aildigs under
Gideon v. WainwrightThe funding of LUJEC should be a straight appropriation out of
the state general fund and justified through normal budgetary procedures and hearings.

This recommendation should not be seen as a condemnation of the pwactice
employing alternative revenue sources generally to fund indigeahskefservices, or
using court cost revenue specifically. Many states emploli siternative revenue
streams. For example, the State of Alabama levies and impdsesin every criminal
case in district, juvenile or municipal court. Georgia’s IndigenfeDge Standards
Council is financed, in part, through a $15 civil filing fee. Where Lliangs is justly
criticized is for allowing: a) the alternative revenue atneto be kept locally, and b)
failing to properly augment the low revenue stream to ensure adequatengti@se



Unlike Louisiana, all of the above referenced state alternaixanue streams go
into a central state dedicated fund to be disseminated as needs dictate. Keepougstou
revenue locally only makes sense if the local government p@metble for the primary
funding of the right to counsel. Under such a scenario, it would no¢mnfait instance,
if a Sheriff in Parish “A” wanted to de-emphasize trafiidaecement since it would then
be incumbent on the local government to fill the gap between revewueead. In this
way, there is a check and balance against the decision — i.e.gtmeainment could
encourage the Sheriff to change practices since his decisi@asesrthe need for more
general fund monies going to the defense of the poor. Under currestamaulaw, there
is no such system of checks and balances on local practices dulydieduce indigent
defense funding.

That is not to say that the funding of public defense should be a parish
responsibility. Leaving local government responsible for admimst@nd funding their
criminal justice systems, and in particular indigent defeeseices, can put an undue
hardship on local jurisdictions to ensure adequate representation gbguue accused
with crimes. Nationally, counties with fewer sources of revanag have to dedicate a
far greater portion of their limited budget to defender services would counties in
better economic standing. For instance, crime rates tend to iecubas there is a high
level of unemploymert® Thus, at a time when tax-revenues may be down due to
depressed real estate prices and people leaving the commumeitgriminal justice
system is often expected to increase its workload. A courgyEnue base may also be
strained during economic downturns because of the need for increasddsendces,
such as indigent medical costs. In short, requiring local governmemuisiana to
assume this funding responsibility would likely result in greatepatities in quality
from parish to parish than under the existing law - in direct opposif the state
constitutional requirement for uniformity.

More over, a state like Alabama is statutorily responsibléltdaie gap” between
revenue shortfalls and the actual cost of providing adequate reptieseatathe local
level. For example, Alabama’s “fair trial tax” was desd to uniformly offset thentire
county cost of providing indigent defense services at the locdl¥evEo the extent that
the fair trial tax fund is not sufficient to cover the entire gait defense cost to the
counti%(?, the state is statutorily required to expend general fundues/¢o cover the
deficit.

The legislature should create a LUJEC funding pool into which &l indigent
defense funding receipts will be sent. The legislature should guarantdesthatdgunt of
money collected annually in this fund will never fall below the 2004l lev$22 million.
Should court costs return to their pre-Katrina levels, the statgatibh would be
reduced. Informed by the LIDAB performance-based budgeting ssluns, the state
should increase indigent defense resources to meet the actualbheéetH=C to run a
program that ensures accountability, uniformity and fairness in tivegeof the right to
counsel in Louisiana.



Effective Criminal Justice Planning

11.Establish an “Adjudication Partnership” to Recommend Statewide Crimindicéus
Reform to Increase Efficiencies and Reduce the Need for Indigent DefensesServic

NLADA does not believe that the only answer to the indigent defamss is for
the state to spend its way out of it. A publicly financed lawgemily required under our
Constitution if there is a threat of a loss of the clienbsriy upon conviction. As Chief
Justice Calogero suggested in the 2005 State of the Judiciary speech:

| am also here to ask you and the Task Force tdoexpvays to reduce the neéaor
indigent defense and, therefore, to reduce itssc@sgtile still protecting the public. This
can be done, in my opinion, in several ways, susldeveloping more strategies for
diverting cases from the formal system, throughyemntervention juvenile diversion
programs, or through adult diversionary strategisghe expanded use of drug courts,
and other forms of adult diversion.

Louisiana has the highest incarceration rate in the cobthycarceration is the
most expensive way for a jurisdiction to try to deal with abdrbehavior. The focus on
filling 6tzhe jails to maximum capacity has not resulted in aesponding decrease in
crime.

It is not our place to say that Louisiana must de-emphasize @énadon over
other alternatives. Rather, we believe that Louisiana lagkpribper forum in which to
seriously consider such alternatives. The proper forum for suchlaatea of criminal
justice practices is an “Adjudication Partnership.” An adjudicagpartnership is a
formal collaborative effort in which representatives from kestice system agencies join
together to identify problems, develop goals and strategieslfbessing the problems,
and oversee the implementation plans to manage or solve problems. juvsaiigtions
have learned that there is value to leaving the adversariadgsrat the court room, and
coming together to have a rational and reasoned discussion about béstgralct the
best jurisdictions, adjudication partnerships produce joint criminacgu§scal impact
statements, such that the Legislature can make informed de@sialiscriminal justice
bills. For instance, increasing the funding to hire additional law enforcenfeersiwill
result in an increased workload on the courts, prosecutors and detenseyat Jointly,
the adjudication partnership can inform policy-makers that incrgdaw enforcement
will require “X” number of new judges, “Y” prosecutors and “Z” public defenders.

In addition to studying alternatives to incarceration, an adjudicai@ommership
should seriously consider and recommend reclassifying some |elvielonies as
misdemeanors. Iihe Provision of the Right to Counsel in Caddo Parish, Louisiana,
Louisiana State University professor found that “65% of the indigeehdefclients had
full-time jobs at the time of their arrests and detention.”aBise public defenders do not
interview clients early, the authors correctly surmise thatrdef counsel cannot help
assess the likelihood that a client poses a risk either to the salbdity or to flee court
obligations. Therefore the clients are housed at taxpayers’ expensdhatheontinuing
to contribute to the tax base. For a state struggling to fswlrees for reconstruction, it
seems like a poor practice to incur the further costs of housing pemgiged with a
non-violent offense, especially given that the majority of defendeits down jobs. It



can be argued that indeterminate pre-trial detention may detiek toss of a job, which
may in turn cause domestic problems leading to further publicly sudpastet actions

like termination of parental rights or abuse/neglect cases neguadditional public

counsel. By reclassifying many misdemeanor and low-level felongsefe the state can
potentially reap a significant cost-savings on taking theses aageof the formal court
setting and not relying on the corrections system.

Another subject to be discussed and debated is whether or not the simenta
for the State of Louisiana to create a formal Pre-Triavi€es Division of the criminal
justice system. Pre-Trial Services are independent agetasiesd with, among other
things, public defender eligibility screening, determining whethenair an arrestee
should be detained or released on his or her own recognizance priotigb court
appearances, and presenting judges with independent assessments on
recommendations. Creating such a division could provide greateemdiies throughout
the court system while eliminating much of the bias in bailrdetations. Since much
of the same information is required to determine both eligilditya public defender and
flight risk, having the indigency determination done at the same tifmthe risk
assessment will allow for earlier notification of appointmemttiie public defender
offices. This in turn, will allow defenders to be more informdtew meeting the client
leading to more informed bail hearings. Having a third partyeptesy objective
information does not reduce the role of judges. The bail determinatistilli their
decision. But presenting more information, including accurateircal histories, will
produce better bail decisions. Pre-Trial Services agencie®fésn perform an oversight
function that allows for defendants to be released through a type-tfial probation — a
cheaper alternative to pre-trial detention that allows defesdamhaintain their jobs and
family life. A statewide Adjudication Partnership should stualy value of instituting
such an entity.

Similarly, the adjudication partnership could consider eliminatingefairement
that every defendant that is not released on his or her own reaogaipost a monetary
bond and instead consider a system like that of the Federain@ri@ourt System where
the bond is only paid if the defendant fails to appear.

C. IMMEDIATE ACTIONS FOR THE ORLEANS PARISH INDIGENT
DEFENSE BOARD (OIDB)

NLADA wishes to acknowledge the substantial amount of work theady has
been accomplished by the newly-appointed Orleans Parish IndigenhsBeBoard
(OIDB) over the past several months. They have acted wittualdiligence and speed
to address historic deficiencies, identify Orleans Parish defénhdzcarcerated in other
correctional facilities across the state, hired a contaesultant to administer their new
policies, sought and received additional private grant funds, addresseeethéor full-
time defenders in the urban environment, participated in localralnustice planning
sessions, partnered with local law schools to institute an emgrgeedical
representation project, and, importantly, have begun to coordinate theeseof
volunteer attorneys to address the backlog of cases exacerbatedevgnts surrounding
Katrina. Indeed, OIDB often addressed critical problem areasbealieve needed

bail



addressing as we were writing this report. To have accomglahef this with a short
time frame, and during a time of great personal sacrifice is beyond combnieenda

The amount of work accomplished reflects the benefit of an independent
commission made up of law school representatives, juvenile advocatlegragtitioners
and others committed to the defense of poor people. Our earlienmenwation to
abolish local boards should not be seen as a critique of the good workpéisheth by
this board — the recommendation is a simple recognition of the presarosition the
new board is in vis-a-vis the judiciary. In fact, since Orlddagsh comprises the vast
majority of what should become a LUJEC region, we hope thatahisrt board could
transition to the board of a 501c3 for the entire region.

The recommendations below are an acknowledgment that stateefiolien
cannot be accomplished overnight and that the good work accomplished should be
continued in the interim. Nothing proposed below would be in conflict \Wwetcteation
of LUJEC - indeed the more OIDB transforms into a model officecinaplies with the
ABA Ten Principlesnow the less disruptive will the anticipated statewide chsubg to
the Orleans Parish criminal justice system.

Please note that the creation of a fully functioning defendereotfould be an
extremely dense report in and of itself if NLADA were to cleots comment on every
single aspect from procurement procedures to human resource podicedequate
representation in revocation proceedings. The suggestions bel@serspsome of the
most pressing we feel should be addressed in the coming ye#lre doming months,
OIDB should:

12. Adopt & enforce the applicable parts of the ABA Ten Principleder their
purview, including: creating jurisdictional-specific caseload standards,
institutionalizing vertical representation, and adopting appropriate performance
supervision practices.

a. Caseload Standards

Regulating an attorney’s workload is perhaps the simplest, moshon and direct
safeguard against overloaded public defense attorneys and deficiéensede
representation for low-income people facing criminal charges. Ndtenal Advisory
Commission (NAC) on Criminal Justice Standards and Goalsdi#atloped numerical
caseload limits in 1973 under the auspices of the U.S. Departmentioé Juhich, with
slight modifications in some jurisdictions, have been widely adoptechbeonwn quite
durable in the intervening three decatfe$\AC Standard 13.12 on Courts states:

The caseload of a public defender attorney should not exceed the
following: felonies per attorney per year: not more than 150;
misdemeanors (excluding traffic) per attorney per year: not more than 400;
juvenile court cases per attorney per year: not more than 200; Mental
Health Act cases per attorney per year: not more than 200; aedsiper
attorney per year: not more than%5.

What this means is that an attorney who handles only felony sheakl handle
no more than 150 such cases in a single gadrnothing else Other national standards



support the NAC numerical limitations on caselfadncluding the ABA's Ten
Principles instruction that caseloads should “under no circumstances excee# the
numerical limits®

Despite their proven resiliency, it is not recommended that a defeffdm or
jurisdiction adopt the NAC standards without taking into account loctbrathat may
raise or lower the number of cases an attorney can reasonaitpdeted to handle in a
year®” First, the standards were first created through what is knewa “Delphi”
methodology. Instead of using a time-tracking methodology in whichnats record
time by case-type, activity and disposition, the Delphi methodoldmgg ren experienced
defense attorneys to estimate the amount of time necessamynfete specific tasks in
the life of a case. These educated guesses are thege/¢vaproduce the estimated
amount of time needed to bring a particular type of case to disposition.

Because these standards were not empirically created, tirapsss that form
the basis of the national caseload standards may or may not holidrtraigarticular
jurisdiction. For example, the NAC standards do not take into consideration theonariati
in practice between indigent defense practices and proceduregral, urban and
suburban jurisdictions. In many rural areas of the country, publendefs must travel
considerable distances to meet with incarcerated clients, &afbus courts, and
investigate crime scenes. These factors may decreasertter of cases any one public
defender could handle in a rural area compared to a colleagueiptact an urban area
in which the court, jail, and public defender office may all be ftuatithin a single city
block. In urban areas, public defenders may be able to handle malemmeanors than
suggested by the NAC standards.

The concept of workload allows appropriate adjustment to reflelser ot
jurisdiction-specific policies and practices as well. The datetion of workload limits
might start with the NAC caseload limits, and then be adjustedattors such as
prosecutorial and judicial processing practices, trial rates, sentencitiggsaextent and
quality of supervision, and availability of investigative, socialkeorand support staff.
Some jurisdictions may end up significantly below the numericaéload standards
(e.g., if the prosecution follows a no-plea policy, or pursues statut@gydatory
minimums for any class of cases), and others significantly af@uge if court policies
favor diversion of nonviolent offenders, and judicial personnel are resporisible
matching the client with appropriate community-based service providers).

Moreover, the practice of law has changed considerably duringrisatng three
decades since the NAC standards were created. Technologicaceshaone, such as
computers, allow for on-line legal research, template motionshomig{s, and automated
client contact letters, assumingly making attorney time ratireient — especially in high
volume, less serious cases. At the same time, scientifinegwvand improved police
and district attorney investigative practices can mean a gi@ateunt of time needed to
be exerted by attorneys in more serious cases, effectivebriluyvthe number of cases
she could adequately handle in a given year. But because the NACrdsaweayht all
felonies the same regardless of seriousness, and similaryissiemeanors the same,
they fail to allow for consideration of the widely varyingn@unts of work required by
different types of dispositions and different types of cases.

For all these reasons, NLADA recommends that the NAC standargéenised
as a citation to government funding bodies as a means to compareifec spice’s



actual caseload with national averages in an attempt to ggeneral assessment of
attorney workload. To establish a jurisdictional-specific stantteidcan form the basis
of a statistical funding formula, NLADA recommends that public deferaféces
undergo a case-weighting study.

“Case weight” is a term that denotes the amount of efforttdiih lsours) needed
to bring a case to disposition. As opposed to the Delphi methodologyweagding
studies require public defender staff to record actual hours speateralated and non-
case-related activities over a certain period of time abdhbes for formulating an object
workload standard. Case-weighting studies are modeled on the $ulcpesastices of
private law firms. In the private realm, employees track thidable and non-billable
hours by activity to determine the net profitability of each irdliai case. In the public
realm, similar activity-based time records are kept to deter the standard amount of
staff time needed to adequately bring the average case adrtain case-type to
disposition. The subsequent creation of jurisdictional-specific workldaddards
provides an objective, quantitative means by which public defender managé
funding agents can accurately project staffing needs, andsasbesher time is spent
efficiently by staff on each type of case.

The “case-weighting” methodology requires public defender emplagetack
their time by activity by case-type for a 12-week period. im@uthe time study, attorneys
are also required to record dispositions by case-type. Thesti#s in forming caseload
standards for budget purposes is to divide the aggregate amount aketarded per
case-type by the number of dispositions recorded for the same perimdm case-
specific “time per disposition” figures [(staff hours)  (dispositions)f® Dividing the
resulting time-per-disposition figure into the annual work yearm§ workload
standard<® Staffing projections can be accurately forecasted by appilysngtandards to
the office’s projected caselodt.

Case-weighting studies also leave public defender managehs detiailed
information by which to determine the most efficient use of stdfor instance, if
attorneys are recording an excessive number of hours undecétlesiated activity,” it
may be more cost-effective for the public defender maniglire more support staff
and shift the attorneys to more traditional attorney activiiies ‘lcase preparation.”
Similarly, a time study may show that attorney staff laeeéng asked to do traditional
social service activities that they may not be professiotraiged to perform. A public
defender manager may decide that he needs to add more social workers.

Finally, the aggregate time by activity information allowspablic defender
manager the quantitative data needed to assess the perforafaaceoffice against
nationally recognized standards, such as NLADReésformance Guidelines for Criminal
Defense Representation For instance, Guideline 1.3(c) states, “[clounsel has an
obligation to keep client informed of the progress of the case.” e Btudies would
determine whether or not attorneys are acting in accordarttet@ guideline and
recording a sufficient amount of time under “client contact” activityeco@nce the case-
weighting study is tailored to a specific jurisdiction, publidede€ler managers can
recreate the study annually. Some public defender programs Vevenstitutionalized
case-weighting and require attorneys and staff to track tm#h@ same manner as
assigned counsel conflict attorneys.

NLADA recommends that OIDB pursue the adoption of internal tiraeking



procedures to form appropriate case-weights and/or retain thieeseof a national
expert to determine appropriate workload standards through the abterenced
methodology.

b. Vertical Representation

As noted in all pertinent national standards, public defender officesdspontide
for continuous and uninterrupted representation (i.e. vertical represephtaf eligible
clients from initial appearance through sentencing. For i@tyanf reasons detailed in
endnote 5, the New Orleans criminal justice system has a numbeaystémic
deficiencies that make the need for vertical representatiaimelinore pressing. The
delay in the production of final police reports and the statutoguiage allowing for up
to 60 days from arrest to arraignment necessitates that ddémgers must be working
on client cases during this time. Without an engaged attorneyngooki the case from
arrest may result in difficulty in tracking down eye-witnesaad/or people’s memories
becoming cloudier with the passage of time.

NLADA recognizes that institution of this recommendation wdsult in a major
cultural change for the criminal courts of New Orleans. OHDBuld work in concert
with the court to make changes in court structure and administratieduoe the current
fragmentation and to facilitate continuous representation. Weveetleat having a
sufficient staff with a full compliment of attorneys will eathe court’s trepidation over
this move.

c. Performance Measurement & Supervision

Consistent quality performance is not achievable without firgtticige a supervisory
staff structure. A new job description for “Attorney Supervisofsdwdd be developed.
The positions should include responsibility for supervision, training arnidrpgnce
evaluation. Diversity of the supervisory team should be considetéd imring process.
Not only is this consistent with research and practice comgegffective client-oriented
teams, it can assist the OIDB’s efforts to develop better agmtynrelations and support.
The new supervisors should carry no caseloads, or only extremebedimnes?
Whether or not they have caseloads, willingness to try caseskaind doing so should
be among the hiring considerations.

Most staff members openly expressed the sentiment that themebes been any
meaningful assessment of performance in the OIDB. There is m®-siae-fits-all”
performance plan. This is not only because organizations’ perfoenmescls differ, but
also because successful performance plans allow for some oppofburstsff to shape
the plan. Despite differences in performance plans, sometimasbewseen similarly
situated defender offices, there are many features that @mbisappear in plans that
work well.”?® They include:

Clear plan objectives.These can vary greatly both in kind and number but they
commonly include such things as: fostering and supporting professional
development; giving people clear guidance about what is expectedrof and
supporting accountability. Moreover, effective performance plansied to and
support the fulfillment of the agency’s mission and vision. Giityc effective
plans emphasize a goal of promoting employees’ performance success.



Specific performance guideline®eople need to know what is expected of them
in order to work to fulfill those expectations. Performance expenta should
include for example, attitudinal expectations and administratiyp®nssilities as
well as substantive knowledge and skills.

Specific tools and processes for (1) assessing how people are perfoefaitiger
to those expectations and (2) assessing what training or other supporigbdy
to meet performance expectation®?eople whose positions require them to
conduct performance evaluations must be trained and evaluated as it of
performance plan so that evaluations are done fairly and consistently.

Specific processes for providing training, supervision and other resources tha
are necessary to support performance success.

The OIDB should immediately begin to develop a comprehensive penficamplan
in line with the information set forth above. Because of the agehcstory and the lack
of exposure to basic management philosophies and strategies, thesRoDIE consider
obtaining a professional from outside the agency to assist in develapshgrt-term
planning process and to facilitate some of the management andfonatings that the
planning will involve.

The OIDB should write detailed position descriptions for every ageosition and
should immediately adopt the LIDABerformance GuidelinesThe OIDB should create
a detailed evaluation instrument that incorporates (specificallpyoreference) the
position description, thePerformance Guidelineqfor appropriate positions) and
references specific, relevant policies and procedures (from theamnthat this report
recommends creating.) The performance plan should define thkhodsetand
components of evaluatioi$as well as the timing and frequency. Evaluations should be
conducted on a regular basis (at least once a year); they shouldvhigng, shown to
each employee and discussed with the supervisor who conducted thei@valUdie
employee must be able to submit written comments on the evalaatiothhere must be a
grievance procedure for disagreements about conclusions contathedewaluation. To
assure that evaluations are reliably done, evaluations of supermsstsaddress the
effective use of the performance evaluation process.

At the beginning of each evaluation period employees should meet k@th t
supervisor(s). The meeting should be utilized to discuss perfornexipeetations and
answer questions related to the performance plan (including theagwa) process.
Together, the employee and supervisor should set performance go#iatfemployee
for the specific evaluation period and identify areas where migaior other support may
be needed to achieve those goals. The performance plan process shadkl riegular
training and other resource needs assessments and the OIDB steatkl training
surveys and other tools to use routinely.

The performance plan should specify the supervision and coachitgcesahat the
agency will employ, and the timing of the practices. For glenattorney supervision
commonly involves court-watching, case file reviews, case thd@gussions, role-
playing, “second-chairing” or “co-counseling,” trial or appellptactice groups, training,



and many other practicé3. The OIDB should develop a yearly “supervision calendar”
that gives general guidance to supervisors and the employees they supgandimg the
frequency of the various practices, while allowing flexibilitp tddress needs
individually.”® Supervision itself is an ongoing event. If done well, it promotes good
performance and makes the evaluation process go smoothly. Aelespadrvision
eliminates employees being surprised by what is containedemanation because they
will have been discussing performance issues with their supervisor throughosathe y
OIDB should link remuneration in a fair and meaningful way, toquerénce. In
many offices, merit systems provide for raises determinegdebfprmance ratings. The
justification for such systems emphasize the value of indivizelincentives for good
performance and regard the competition in the workplace that stensynay generate as
tolerable, if not positive. On the other hand, many defender offices dfansen not to
utilize systems that foster that type of competition. Raisag be linked, for example, to
number of years in the office, such that every one similatlyated gets the same
increase annuallyrovided thathey meet or exceed a certain performance rating. These
offices place a premium on fostering a team environment of ctioke client
responsibility. They view clients, in some respects, as thecggeresponsibility, not
just a single attorney’s, and encourage an atmosphere in whichgeake will readily
“lump in” to assist one another, for instance when emergenciss &rithout regard to
who is going to get credit for the act when it comes times to determine raises
Development of a performance plan will involve time and resources.eSafat
implementation of this recommendation will benefit employeesobiefing professional
growth and increased opportunities within the organization andlibenefit OIDB by
improving employee morale. Moreover, it will benefit the cliesatsl the community for
years to come. On the other hand, until a performance plan in waftis given some
ownership of the collective health of the organization is implemettiedffice will not
be able to break the culture that has been holding it back for decades.

13.  Create a Juvenile Division that Adequately Defends the Youth of New Orleans

Children are different and their legal services should be treated acdprdingre
is still hope for change and growth, and we may be better alppeevvent youth from
becoming those clients who ultimately encounter the adult crimimsticg system.
Zealous and quality juvenile defense advocates, supported by quati¥iestigators,
secretaries, social workers, mental health and education sgiscizdin make a huge
difference in the lives of their clients. So can experts who cdandwependent
evaluations and whose funding is not triaged away from juvenilesue adults. OIDB
should ensure that resources for the defense of children should notired dvé to
support the adult representation units.

At the very minimum, whether the following changes should be put in ptace
protect the children and youth who are represented by juvenile pubkaddes in
Orleans Parish:

Assign an experienced juvenile delinquency advocate as the SupeAtisingey
for juvenile court;



14.

Control the Supervising Attorney’s caseload so that s/he may haee ttim
establish a model juvenile defender office, supervise attorneyk,with IT staff
to build a public defender juvenile data base, and participate astams’
advocate in the programmatic rebuilding of the Orleans Parish javeourt
system;

Reintegrate the juvenile division into the main office, but ensutethieadivision
is located in a common wing of the offices with full array glipment and
appropriate technology (computers, fax, e-mail and internet capacjtyenile
court public defender office;

Hire appropriate attorney, investigative, social work and suppdrtstsupport a
full time public defense practice in youth court;

Provide consistent and on-going specialty training for all juveniliender
attorneys and staff members;

Change dependency court representation: OIDB currently reprgsamsts in
abuse & neglect cases. Because children in delinquency progeeti@ too
frequently children from abusive homes, the representation of parentts ri;
too many conflicts of interests. Moreover, the move to communigntad
defense will allow public defenders the opportunity to more readijress the
needs of their youth clients if they can address the full arragsokes in the
child’s life (both criminal and civil). This may include repnesieg children at
educational hearings related to school suspensions or expulsions;

Emulate the adult performance evaluation plan and supervision resdsut
tailor them with specific attention on the needs of representation of children;

Select a permanent Chief Public Defender at the appropriate viho fully
appreciates the role that a strong juvenile advocacy systermncashould play
for the youth who come into the juvenile justice system; and,

Seek grant funding from the Louisiana Juvenile State Advisory Groupthets
to fund training, technology, etc.

OIDB Should Take Necessary Initial Steps to Transform from a Pae-Ti
Defender Office into a Full-Time Community-Oriented Defender Office.

The history of the OIDB includes significant community dissatisbn with the

manner in which the office has been providing indigent defense servitdgen the

community as a whole loses faith in the ability of the jussigetem to deliver fair and
correct verdicts — as the lower economic classes appear tarhadlew Orleans - the
entire system suffers. Eyewitnesses stop cooperating, defefa@aidsshow up on time
or at all, and people think of any excuse to avoid serving jury duty.



Other criminal justice components have addressed such losseth difyfanoving
in the direction of community-oriented services. The benefits of aomtynpolicing
have been well documented elsewhere, but similar movements havesitacepmpacts
in the area of community-prosecution, community courts, and, to a lessent,
community-based corrections. In more recent years, a move te caamunity-based
defender services has also come into the fore. OIDB should beg@angfoirm from a
part-time defender office into a full-time community-Oriented Defendé&c@f

The Core Elements of Community Defense

a. Client-Centered ServiceAs opposed to prosecutors, who necessarily have to take an
adversarial approach to defendants, public defenders have a unique chance to not only
address a client’s specific criminal charges but to use dlentx of a criminal arrest
for positive gain by addressing specific life-issues that hreaye led to the alleged
criminal activity. For instance, the client may have substabaseaissues, public
housing issues, immigration issues, or, in the case of children, eshatateeds that
are not being met. By addressing the full array of clienesspublic defenders can
both reduce justice expendituresmd, more importantly, potentially reduce the
chances that a client will re-offend. Client-centered effitypically have lawyers,
investigators, social workers, and psychologists on staff to dfferfuller range of
services’

b. Community-Based Office Client-centered services work best when the defender
office is woven into the fabric of the community that the public ntde program
represents. The most effective way to achieve this is tagalflyslocate the public
defender office in the community it serves. The community defenffice is
thereby seen as a safe-haven where anyone can seek legalcadsiiceommunity
concerns of any nature. Some community-based offices around theygouavide
community education on what a juvenile or adult should do when arrested,
understanding the court process, or advising persons on their rights and
responsibilities even before an arrest has occurred. Becausestigggestions come
from a known and trusted source that is non-adversarial, public educataigns
by community-based public defender offices may result in the gpelncountering
less hostility during arrests, courts experiencing defendantsmotre knowledge of
the justice system, and the community at large experiencing a greaittyst®

First Steps
Even under the best circumstances, however, such a project reagmiésast

planning and implementation time, and will require putting severatat “building
blocks” into place to increase the likelihood of a successful progfainen the prudence
of moving to improve relations more quickly than is possible with aptete cultural
shift toward a community-oriented office, the OIDB should statth wome smaller steps
that can have a more immediate impact.

OIDB should develop and implement consistent policies and practicedeéding
with client and community complaints, including creating a forum mciv community
members feel free to both air complaints and offer suggestions fotheo@IDB can be



more attuned to community needs. It is especially importantatthreut to the juvenile
community, via youth organizations, faith-based initiatives, and schaolbegin
explaining the purpose of the OIDB and build trust among at-risk groups.

Some public defender agencies have found it beneficial to developzansit
advisory board in which a cross section of volunteer community merafferansights
and feedback to defender management on an on-going basis regardingpttization’s
ability to fulfill the needs of its client base. They also provedéridge back to the
community, helping the public defender build relationships that ensureoing-g
communication and trust-building. Such groups have been invaluable to dedéfrodsr
and the criminal justice system, as well as the community at-large.

Though it may be some time before New Orleans is re-populatéahgriadifficult
at best to forecast the appropriate place to locate a commufetydde office, OIDB
cannot stay in their current office space. NLADA recommends GhBB retain new
office space immediately and consider creating a sateditemunity-defender office
once the city becomes more repopulated.

In 1997, The Spangenberg Group called the office space a “disgiiaaie;treates a
disincentive for work” and one that inversely impacts the feelfrigeclient community
— i.e., making the community feel like they are receiving leas-professional law
services:

“[t]he public defender’'s main office....is totally unacceptable. 3pace itself is
far too small, requiring most attorneys to share a cubicle. Mareogeause the
offices are created with dividers rather than floor-toHogilwalls, there is no
privacy for client interviews or conversations. The space iiselirty and
crowded, and not at all conducive to wofR.”

In the intervening ten years, OIDB never moved their main offieee. And,
unfortunately, it remains the same dirty, unusable space it haysalbeen. The
Spangenberg Group concluded that free rent and utilities did not jsistyiyng in the
same office spac& We concur. OIDB must move its main office.

16. Create a Professional Budget to Justify the Need for More Resources

Planning to relocate, instituting appropriate supervision, developing an
appropriate juvenile capacity, enforcing caseload standards and muvingrtical
representation will all require OIDB to establish approprisaéfisg levels such that the
new professional offices provide acceptable room to support clientegnt®mmunity-
oriented representation. Space assignment should be made to gnouméeabers
(attorneys, social workers, investigators, mitigation specipiistsommon areas. Space
assignment should be made in a fashion that integrates parammoéésand support
personnel in common areas with attorn&ys.

Thus, before OIDB can move the present offices, a detailed budgetbaust
constructed to support an adequate staff size. NLADA spent signitioae, in concert
with the interim Director Ronald Sullivan, to assist in the coeaan adequate budget
proposal for 2007. Based on our data analysis of backlog cases amctdlishtake
numbers, NLADA agrees with Mr. Sullivan that OIDB needs a budf$¥,070,300 and



a staff of 60 staff attorneys, eight supervisors/executive tggomeys, and 40 support
staff. NLADA acknowledges that this budget to adequately supporffac$t108 is
significantly less that the estimation of the DOJ-sponsored tré$8r2 million; 124
staff). (See Appendix C for a Detailed Budget for the OIDB at page 57).



Chapter Il

How the System Will Work
A Case Study

During our site work, NLADA heard many client stories involving faaiequate
defender services due to the systemic deficiencies in plabew Orleans. We were
struck by the story of one such young woman and present her stehpwo how the
recommendations proposed in this report would have resulted in adagtteme for, not
only her, but the greater New Orleans community.

Mary’s Story

In April of 2004, Mary Jacksdf was an 18-year old high school senior with no
prior brushes with the law and living with her parents in the Laweth Ward of New
Orleans. Unfortunately for her, she accepted a ride one fajurom an acquaintance
after she missed her bus to a scheduled doctor’'s appointmenterfsgyers are often apt
to do, Mary did not think through all the ramifications of hopping a ride — she just wanted
to get to the doctor’s office.

As it turns out, the car was stolen. When the police attemptadltthe car over,
the driver sped off. Eventually the car crashed into a light aotethe driver fled on
foot. Mary on the other hand did what we hope responsible citiwenkl do — she
stayed in the passenger seat and waited for the police. Upanib&nviewed, Mary
told the officer the name of the driver. As is their right, ploéice did not believe Mary
since the named driver also did not have a rap sheet of prior edferis custody, and
under pressure from her family to name her boyfriend as the ¢gwhem the family did
not like and who did have a checkered past) - Mary changeddrgr sWhether the
change in her first-person testimony contributed to the actionpdhee took or not,
Mary was subsequently arrested and charged with possessiostolea auto. This,
despite the fact that she consistently maintained, and neveredafrem, her initial
statements that she had no idea the car was stolen.

Mary was just one of a number of people processed through Mégjst@ourt
the day after her arrest with no regard for the particulaheio€ase. No defense attorney
had the time to listen to her side of the story or to talk todtbtict attorney about a
reduction in charges or outright dismissal of the case. Maggg, in this sense, was
uneventful: she received a $5,000 bail, posted it, and was releaseg.whfatold that
she would receive a notice to come to District Court if thee caas accepted for
prosecution by the district attorneys office. Mary left couthwo prospect of any
substantive work being conducted on her case until she was appointesrentifiublic
defender at arraignmefit.

Mary did receive notice in early July that charges were filed agagmstThe case
was allotted to a section of the Criminal District Court, andyMeas sent a notice to
appear for arraignment fourteen days later. Mary appearedheiorarraignment as
directed. The Court asked if she had an attorney. She said eoColint informed her
that since she was out on bond she would not be appointed a public defendeulhd w
have to hire her own lawyer. The case was reset fogamant and ascertainment of
counsel at the end of July. Mary signed a notice to reappeartarateaand, indeed, did



so as ordered. The Court once again asked her if she had hireora@yattShe said she
had not been able to do so. The Court ordered her to hire an attorneyaamdeset the
matter for arraignment for mid-August. Mary signed noticeeppear on that date, and,
once again did so as directed. The Court asked her if she hddahiatorney. Mary
again responded that she had tried but could not afford one. At that peir€otrt
finally moved forward with her arraignment by asking the publienlger in court that
day to represent her.

Of course, the public defender assigned to the case did not haventerti
resources to learn the specific facts of her case. A qusckisBion with the defendant,
and, perhaps, a cursory review of the file and the hearing iditiaide result? Mary’s
bond was increased to $20,000. The minute entry from the Court’'s dockehatoes
indicate that any objection was lodged on behalf of Mary by the pdefender. Mary
was remanded to the custody of the criminal sheriff and locked in the lo&4l jail.

Whatever the specific reason for the attorney’s actions - or ampeopriately,
“non-actions® - that day in District Court, it is clear that the public defier saw Mary
as another case file to be processed rather than as an indiviche#d of a lawyer to
advocate for her. For if he had seen Mary as an individual hedviiawe seen that Mary
was, by now, nine months pregnant. This fact, in and of itself, should have bedragaise
a mitigating factor against the increased bail (if nothilsg)e Alarm bells should have
gone off in the public defender’s head regarding the judiciousness afgpat8oon-to-
be-mother (with no prior criminal history) behind bars. As it turns out, Madybeen on
the way to see her obstetrician when she was arrestedt-thdacould account for why
she chose a ride from an acquaintance rather than miss her sdhagpbintment. But,
with complacency the order of the day, the public defender raised ndiabjedary
went to jail.

And, as if the inadequate representation she received that dayowasough,
Mary'’s life was further impacted by the public defender in cthat day. Despite a 1997
independent report pointing out that the Orleans Parish public defenddedné¢o
“establish and enforce clear, written conflict of interest pedici® the office had not
determined an efficient way to do so in the intervening seven.yeatging Mary’s
fateful day in court, the public defender should never have even beefttdiaeyof-
record. As it turned out, the public defender already had the aliieiyed of the car as a
client. Approximately three weeks after Mary was sent ilo flae defender finally
realized the conflict and asked the court to formally withdraw from the®€ase.

As fate would have it, Loyola Law School Clinic was appointed to lealidiry’s
defense. In this one aspect, Mary was lucky. The Loyola LavicCin accordance with
national standards of justice, does something that should seem likenadlsé
commonsense action a lawyer could do - when assigned a casgotlaay meet the
client to hear her side of the story. When the Loyola représentaet Mary, she was in
tears. While incarcerated she had gone into labor. Becauseshecarcerated, neither
her mother nor any family was allowed in the delivery room Viign as they had
planned. After she gave birth, the baby girl was taken from Maven to the baby’s
grandparent, and Mary was returned to jail.

Having learned the facts of the case and Mary’s individual sityathe Loyola
Law Clinic immediately sought and obtained Mary’'s release withimatter othours
And, working with the prosecution, the Loyola team got the caseististhafter police



photographs of the interior of the car revealed that there wakeaowisual evidence to
an ordinary passenger that the 18-year old car in question was in fact stolen.

The Significance of Mary’s Story

So Louisiana taxpayers footed the bill for Mary’s time i, jlaer medical costs,
her transportation to and from jail both for court hearings and mexdteation. Though
Mary's medical condition added to the costs of her incarceratianstbey identifies
other potential high costs to taxpayers of a poorly funded, non-coadimaiblic
defender system. Having unprepared defense attorneys can andsides a waste of
man hours for court staff as public defenders try to “catch-up”’tten case by
interviewing their clients in court while judges, stenographeadiffe and prosecutors
wait around for the case to proceed.

If Mary’s conflict had not been caught, an overworked public defenderhanasy
advised her to plead guilty to misdemeanor charges — or worse feéing charge - in
exchange for time served pre-trial to get the case over wiihowt counsel ever having
explained the impact that a criminal record has on her employmemsing, eligibility
for health or income-support benefits, or immigration status ssales that may involve
future court actions at public expense. Or, Mary may have singag bent to jail for a
number of years, potentially setting up a termination of parerghtsr case on the
public’s dime in order to determine the best setting to nurture dwergydaughter while
she remained behind bars.

How Things Might Have Been: A Deconstruction of Mary’s Story

Despite the State constitutional requirement that Mary recgiabfied counsel at
each stage of the proceedings, a confluence of systemic dei@seobviously aligned
against Mary to prevent her from having access to competent coangabrie than three
and a half months — a period of time that is usually criticahvestigating claims of
innocence, tracking down witnesses, and reviewing mitigating fabbordefendants’
actions. At almost every step of the criminal justice prodéasy’s representation failed
nationally recognized standards of justice.

The timely appointment of counsel required under ABAnciple 3 encourages
early interviews, investigations and resolution of cases, and avostsindhation
between the outcomes of cases involving indigent and non-indigent defefid&tedy
intervention is especially important for teenagers like Maiouth have a different
conception of time. And, just as a mother would not discipline her dvich & week or
two after an infraction - because the disconnect in time would egtiecchances that the
child would learn from the consequences of his actions - so too shaudé jors swift for
children in the court setting if we hope to encourage them to leecesponsible and
productive citizens as adults.

The Orleans Indigent Defense Board (OIBBire in the process of changing the
historic practice of hiring a single attorney to handle alltleé bond hearings in
Magistrates Court to comport with the ABAen Principles’ demand for vertical
representation (the same attorney handling the case fromcstanish). Should state
policy-makers pass the recommendations of this report, a new Lbd&@ would also
have the authority to create a similar local standard to eetharsame attorney to handle
all aspects of a client case. Had these changes happenedopkiiary’'s arrest, the



attorney she was assigned at first appearance would have spohkeviarny prior to the
court appearance and established her version of the facts oddbeand her current
medical condition. The attorney would have ownership of the outcome ecgbkerand,
perhaps, initiated discussions with the district attorney tolgetase dismissed at this
first appearance.

At the time of her first appearance in District Court, Maryg n@ idea that the
Court’s denial of counsel based on bond status was in direct violatithe @gmerican
Bar Association Defense Services Standard 5-7.1 prohibiting sucticpsa The court
should have recognized the fact that simply because Mary’s freemtiselatives were
able to cobble together resources to get her out of jail, it dicheah that the 18-year old
girl had anywhere near the resources necessary to hire aepattatney without a
substantial hardshi.

In any event, the passage of SB 323 in the 2005 regular sessidiectltdre
requirements under which defendants like Mary are screeneddinilgy. As a young
adult with no income she clearly would have passed the initiadhbl@ of having an
income below 200% of the Federal Poverty Guideline. And, her pending immbder
would have qualified as a precipitating event that would have caused“Babstantial
hardship” by hiring a private attorney even if she did pass thalipiverty threshold.
So, Mary’s arraignment would have proceeded two months earlier than it did.

More importantly, Mary’s attorney from the bail hearing wouldvéhebeen
investigating her claims during the interim from initial appeae to arraignment. Mary
and her attorney would have met in OIDB’s new offices to allowd confidential
communication between attorney and client in accordance with Ri&dciple 4 This
principle requires defense counsel to be provided sufficient tdeaonfidential space
with which to meet clients to engender trust from the chérgplicit pertinent
information on the facts of the ca&ddentify mitigating factors for the potential criminal
act, explain the client’s legal rightdeducate the client on the court process, advise the
client on professional opinions regarding legal options, and finalieecdution approach
based on the clients decision on how to procéed.

In all likelihood, Mary would not have received an increase in bail. Thoug
NLADA was not able to confirm the specific reason for Maryisrease in bail, several
interviewees suggested that the attorney in question recognizetighjatige was upset
that Mary had not hired private counsel and increased her bail abmenis If true, the
new independence of the indigent defense system would not have plasell-thieerests
of the attorney against the self-interests of the client. Not fearinigalkpf judges on his
ability to make a living as a public defender, the new lawgeid zealously advocate on
Mary’'s behalf. The new attorney would also be full-time, allowimg the time to
properly research her case rather than running off to handle pcasdgs to supplement
his low salary. His training, supervision, qualification would have edstirat Mary’'s
case was properly handled. And, if there was a conflict, thiiatattorney would have
been similarly qualified, trained and supervised.

Moreover, if the system still failed Mary, her family wduhave a publicly-
known grievance procedure in which to raise issue with her represantagain
triggering action to get her out of jail well in advance of hdivdey date. And, a
regional compliance officer and staff would be monitoring attornefopeance such



that the short-comings of Mary’s defense attorney would have lessed well in
advance of her appearance in court.

Had Mary received these services, it would have been one lego&torw the
“system” mistreats people of insufficient means in New @rée Clearly, a lot more
repairs of community relations are needed to change the culturistodisty but it would
be a start. And, the citizens of New Orleans and Louisiana would have saved maney wit
this simple up-front investment in adequate public defender services.



Chapter IV

Conclusion

As world events unfold daily in far off places like Afghanistaag)rSudan and
Chechnya, the words of U.S. Supreme Court Justice Hugo Black sp#ekdore values
that distinguish the United States from those countries under epeession of
dictatorships, theocracies and despots. We are different.  Unlikeantgs, the
Constitution of the United States of America promises those ataofserimes the
presumption of innocence and equal access to a fair day in couese Thre values
define the beliefs we as Americans hold in common — whether weoaservative or
liberal, white or black, rich or poor.

Celebrated in the closing refrain of our Pledge of Allegiatide,guiding notion
of “justice for all” is the cornerstone of the American socm@htract and our democratic
system. We entrust our government with the administration of aigldigstem that
guarantees equal justice before the law - assuring victimsacthesed and the general
public that resulting verdicts are fair, correct, swift and final.

As our American troops are engaged oversees fighting for deticgoriaciples
we must ask ourselves what message we are sending the worldweltid not meet our
own constitutionally-enshrined values here at home? Constitutionas eghend to all
Americans, not merely those of sufficient means. Though stateoaat dovernment
must balance other important demands on their resources, the Constitutiorotiakow
for justice to be rationed to the poor due to insufficient funds.



APPENDIX A

Ste Team Qualifications

Robert Boruchowitz has been the executive director of The Defender Association, a
private, non-profit public defender agency providing representation to indigent
defendants in King County (Seattle), WA since 1978. In that dgpati. Boruchowitz
administers an office of approximately 130 staff, including 90 lasvged a budget of
approximately $10 million. He co-counseled the first King County takxyredator"
commitment jury trial (1991), and appeal in the state supreme ([@@21-1993), and its
remand to superior court (1993-1994). He also argued the case before .tispiedne
Court [Selig v. Young531 U.S. 250 (2001)]. Mr. Boruchowitz served for 20 years as the
first President of the Washington Defender Association, in which hsawven statewide
membership organization representing more than 700 lawyers andregiegEenting
indigent people accused of crimes. He co-authored NLADA’s Modgyémt Defense
Contract. In 2003, he was awarded a Soros Fellowship to work to reduoegtiency

of denials of counsel in misdemeanor and juvenile cases in Washingtois. celgified
under Washington Special Proceedings Rules as qualified to be apmsntednsel in
capital appeals and post-conviction proceedings. He is a frequent rspdaka E
seminars and law schools on a wide range of issues including ethics and defepitiihg ca
punishment cases.

David Carroll is the director of research & evaluations for the NLADA defenegal
services division. He has directed numerous standards-based a&sgsssmindigent
defense systems on behalf of NLADA, including: Venango Countsaniin),
Pennsylvania; Clark County (Las Vegas), Nevada; AvoyellesshaiMarksville),
Louisiana; Santa Clara County (San Jose), California; and the @thtontana. He also
co-authored a report for the U.S. Department of Justice, Natiosi#ute of Justice on
the impact of standards on indigent defense services nationwide, andepravi-site
technical assistance in Maryland, North Carolina, Rhode IslandTexaks. Mr. Carroll
is an advisor to the Louisiana Task Force on Indigent Defense.

Emily Chiang is an Associate Counsel at the Brennan Center for Justicevatylrk
University School of Law. Ms. Chiang works on the Brennan Centersgrant rights
and indigent defense reform initiatives in the Center's Accedastice Project. Prior to
joining the Brennan Center, she was an associate at CravatineS& Moore LLP,
where she worked on complex civil litigations involving breach ofre@hiand securities
fraud claims, indigent defense reform, and a variety of pro baitera. She graduated
cum laude from Harvard Law School, where she was a Priaditgr on the Harvard
Law Review, and earned her B.A. magna cum laude in politicahsei from Yale
University.

Robin Dahlberg is a senior staff attorney in the Racial Justice Prograthe American
Civil Liberties Union. She has represented abused and neglectextichil class action
lawsuits throughout the country to reform government child welfaeea@gs. She has
successfully litigated actions to improve the delivery of indigdgfense services in
Connecticut, Pennsylvania, and Montana. Working closely with New yXerse



Department of Human Services, she developed and implemented varfous re
strategies that resulted in a doubling of the number of Medicamled children
screened for childhood lead poisoning. Robin is principal author of atJA€port on
the over representation of youth of color in Massachusetts’ juvessiieg system. With
other members of the Racial Justice Program, she has petititaméthio Supreme Court
to enact rules and procedures making it more difficult for juvetdasaive counsel in
delinquency proceedings. Also with other members of the Rag#cd Program, she
recently filed suit challenging the racially discriminatamyposition of discipline in a
public school district in rural South Dakota. Robin received a BAdaoidiogy from
Stanford University and a JD from New York University School of Law.

Fern Laethemis the Executive Director of the Sacramento County Conflict fikses in
California. She graduated from University of the Pacific, Mofge School of Law in
1976. She began her legal career as a Deputy District Attori@&acnamento, California
and was later appointed as an Assistant U.S. Attorney for theerEabBistrict of
California. In 1981 she opened a solo criminal defense practice, whicmah&ined
until 1989 when California Governor George Deukmejian appointed her astdtee S
Public Defender of California. Governor Pete Wilson reappointedfdretwo more
terms. Fern retired as State Public Defender in 1999 and agcepp®sition with
Sacramento County as the Executive Director of Sacramento Coanfiic€Criminal
Defenders. Fern has served as a member of the California GemuwofitBar Examiners,
the Judicial Council Appellate Standing Advisory Committee, thef@ala Council on
Criminal Justice, and currently serves as a Commissioner ondfiferdia Advisory
Commission on Special Education as an appointee of the California Senate.

Norman Lefstein is Professor of Law and Dean Emeritus at the Indiana University
School of Law — Indianapolis, where he teaches criminal law,irinprocedure, and
professional responsibility. Prior to serving as dean of the law sétomol 1988-2002,
he was a faculty member at the University of North Carolictao8I of Law in Chapel
Hill and held visiting or adjunct appointments at the law schools of DN@&ghwestern,
and Georgetown. He also has served as director of the Public De&srdee for the
District of Columbia. Since 1990 he has chaired the Indiana PublienBef
Commission, and he also heads the Indigent Defense Advisory Group Amgrecan
Bar Association’s Standing Committee on Legal Aid and Indigent Defendantsehati b
of the ABA, this body seeks to improve defense services for theratmmwide. For
more than three decades, indigent defense has been a principabfahéa legal
scholarship and public speaking. Recently, he was awarded the Natssogiation of
Criminal Defense Lawyers 2005 Champion of Indigent Defense Award.

Jon Mosheris research associate for the research & evaluationsaiva$ithe National
Legal Aid & Defender Association. He assists in the directiah@division’s standards-
based assessments of indigent defense systems, and recentlyowaysaal research
regarding possible violations alabama v. Sheltom municipal courts across the nation
on behalf of the National Committee on the Right to Counsel. Jon joih&®DA in
2003 as resource coordinator with Defender Legal Services, sasimyimary staff



liaison to the American Counsel of Chief Defenders. He is augta of George
Washington University.

James Neuhardhas served as director of the Michigan State Appdlafender Office
since 1972, and is the chair of the Michigan Legailvices State Planning Body. He has
participated in drafting most of the national atatesstandards in the indigent defense area
and is the principle author of the ABA’s “Ten Piiples of a Public Defense System”. He a
past member of ABA Standing Committee on Legal Aith&igent Defendants and current
member of the Indigent Defense Advisory Group. dima past president of the National
Legal Aid & Defender Association and current Treasuof the NLADA Insurance
Corporation. Jim is a member of the US Departmédustice's Advisory Committee for
Indigent Defense and an advisor to the US Depaitofetustice’'s Compendium of National
and State Criminal Defense Standards. He is a gtadf the University of Notre Dame
and the University of Michigan Law School.

Leonard E. Noisetteis the Executive Director of The Neighborhood Defender Services
of Harlem (NDS), a community-based public defendéce created in 1990 to improve
criminal defense services to poor residents indiarand to serve as a model for other
defenders throughout our nation. Before joining NDS, he was a superaigingey with
New York City Legal Aid Society's Criminal Appeals Bureand a staff attorney with
Legal Aid's Criminal Defense Division and its Criminal AppeBlseau. Mr. Noisette
was invited by Attorney General Janet Reno to be a keynote spatklke Justice
Department’s National Symposium on Indigent Defense in Washingtom B€bruary
1999, and participated in the Department’s work to improve indigeninskefand
defense/prosecution relations. From 1999-2001, he was a member of etwtiEex
Session on Public Defense (ESPD), sponsored by the Federal Buredustiole
Assistance and Harvard University’'s Kennedy School of GovernnintNoisette is an
active member of a number of bar associations, sits on the boakkwhé’ork State
Defenders Association and is currently Chair of the Board oNttenal Legal Aid &
Defender Association. He is a graduate of New York University Law School.

Robert L. Spangenberghas been conducting research and providing technical assistance
on civil and criminal justice system-related topics for over 2ary. Mr. Spangenberg
began his legal career as a trial attorney, handling civilcamiinal cases in state and
federal courts. Subsequently, he directed a neighborhood legal sepuiggam, the
Boston Legal Assistance Project, for eight and a half yeefee joining Abt Associates
as Deputy Director of its Law and Justice Division in Cambriddgssachusetts. Widely
regarded as a national expert on justice delivery systerige tpoor, Mr. Spangenberg
left Abt Associates to form TSG in 1985. Since that time, Mr. Spangrg has been
involved in numerous national, state and local indigent defensersystedies, as well
as overseeing the only two national studies of indigent defars&es on behalf of the
U.S. Department of Justice.

Phyllis Subin completed two gubernatorial appointment terms as the Chief Public
Defender for the State of New Mexico in 2003. In that capadity,vgas the leader of
New Mexico's largest statewide law firm, the New MexXtutlic Defender Department,



which had a budget of over $30 million and which employed 320 staff mer(it@ds
attorneys) with over 100 contract attorneys. At the time of st &ippointment, Ms.
Subin was an Assistant Professor at the University of Newdde&chool of Law and
the director of the Criminal Defense Clinic. Following yeassaatrial and appellate
public defender, Ms. Subin was the first Director of Training andriRenent at the
Defender Association of Philadelphia (PA), where she developed agtit @mationally
recognized training program for lawyers and law interns. fnally recognized expert
in juvenile justice, she was instrumental in the draftinghef ACCD’s and National
Juvenile Defender Centergen Core Juvenile Principledls. Subin serves as qualified
technical assistance consultant and trainer for the OfficeJuvenile Justice and
Delinquency Prevention, and is a trainer at the National Juvenien@s Summit. She
was a gubernatorial appointee to the New Mexico Juvenile Gmf@cement Coalition,
and chairs the New Mexico Juvenile Justice Advisory CommittBalscommittee on
Girls in the Juvenile Justice System. Ms. Subin has consultedgbyivat a number of
indigent defense programs, including the Kentucky Department of Adycmad has
served as chair of NLADA's Defender Trainer's Section.

Ronald S. Sullivan Jr.joined the faculty of Yale Law School in July 2004, where, after
his first year of teaching, he won the Law School's award for andgtg teaching. His
areas of interest include criminal law, criminal procedureallethics, and race theory.
Professor Sullivan is the founding director of the Samuel and Anr@bsldCriminal
Justice Clinic. He is a founding fellow of the Jamestown PragécYale. Professor
Sullivan spent a year in Nairobi, Kenya, where he helped drafyd&e new constitution
and also worked with the Kenya Human Rights Commission. In thedJ&t&es, he has
worked as staff attorney, General Counsel, and Director forubhkcHDefender Service
for the District of Columbia. Professor Sullivan testifiedtteg recent Samuel A. Alito
confirmation hearings for Associate Justice of the U.S. Suptonet. He is a Phi Beta
Kappa graduate of Morehouse College, and Harvard Law School.

Jo-Ann Wallace is the President and CEO of the National Legal Aid & Defender
Association. She was previously NLADA’s Senior Vice Presidemt Programs
responsible for oversight of both the Civil Legal Aid and IndigenteBge Program
agendas. From 1994 — 2000, Ms. Wallace served as Director of the PebticdBr
Service for the District of Columbia (PDS), widely regardedtlae nation’s model
defender agency. During Ms. Wallace’s tenure, the PDS budget afidngire than
doubled as the agency aggressively implemented progressive crjostieé reforms.
Before her appointment to Director, Ms. Wallace served the ageneynumber of
capacities: Deputy Chief of the Appellate Division; Coordinatohefluvenile Services
Program; and as a staff attorney representing both juvenile and adultial and
appellate litigation. Ms. Wallace served on the NLADA Boardwoéctors from 1995—
99, including serving as Chairperson in 1999. She also chaired the NLA®D&nder
Council, 1989-90, and the National Blue Ribbon Advisory Panel on Defendece&xm@i
joint project with the United States Department of JusticeDl)S1995-96. Ms Wallace
was a founding Co-Chair of the Chief Defender Roundtable, now named thgcAm
Council of Chief Defenders (ACCD), a leadership council of toemtkér executives
from across the United States. Ms. Wallace has servadanasnber of the American Bar



Association Criminal Justice Standards Committee. She hasicigmiexperience as an
expert on criminal justice and indigent defense issues, including serving as aactrisul
the United States Department of Justice, local governmeniesrditd indigent defense
programs. She is a founder of the National Defender Leadershipitistind is currently
working to establish an Equal Justice Leadership Institute ¥drlegal aid and public

defense advocates. Ms. Wallace is a graduate of New York UniverkibpISuf Law.

E. Vincent Warren is a senior staff attorney with the Racial Justice Progoérthe
American Civil Liberties Union’s National Legal Department vehbe conducts national
constitutional and impact litigation in the area of civil rightsd acivil liberties,
concentrating on issues of criminal justice, race and poverty. Hdicatas the ACLU's
Hurricane Katrina response team and is developing a nationainrgfoject designed to
ensure that children do not waive their right to counsel in delinquprageedings
without first having consulted an attorney. From 1998-1999, Vincent serviediasl
law clerk to the Hon. Ronald L. Ellis in the Southern DistricNefv York. In 1997, he
traveled to South Africa, where he monitored human rights violationngsahield by the
Truth and Reconciliation Commission. From 1993 to 1998, Vincent worked a#f a st
attorney with the Criminal Defense Division of the Legal Aatigty in Brooklyn, New
York. He has traveled to South Africa to monitor human rights vaidtearings held by
the Truth and Reconciliation Commission and has worked as a gtafiey with the
Criminal Defense Division of the Legal Aid Society in Brooklyn wWN¥ork. Vincent is
currently a Vice-President of the Center for Constitutional Righd is a member of the
board of directors of New York State Defender Association. Havextdis B.A. from
Haverford College in 1986, and his J.D. from Rutgers School of Law—Newdr893,
where he was named the first Arthur Kinoy Fellow.

Charles Wynder, Jr. is the vice-president of programs, leadership & support at the
National Legal Aid & Defender Association. He previously sdras director of the
Equal Justice Leadership Initiative at NLADA. Before joinbdigADA, Chuck served as

the executive director of Legal Services of Eastern Virgemsaa deputy commonwealth's
attorney in the Hampton Commonwealth Attorney's Office and an attanrige Army
Judge Advocate General’s Corps. He is a graduate of the Utyvefdviichigan Law
School.



APPENDIX B

Comprehensive Review of Documented
|ndigent Defense | ssues

l. Independent Research

A.

The Institute for Judicial Administratio Study of the Louisiana Court System.
1972: “A flexible state-funded public defender system should be irstjtuthich
would include a number of full-time regional public defenders who could be
moved to assist any court.” Page 114.

The American Judicature Societpmerican Judicature Society, Modernizing
Louisiana’s Courts of Limited Jurisdictiori973: “Louisiana should establish a
statewide system of public defender offices...to assure that indigdandants
are afforded their constitutional right to counsel.” Page 138.

. American University Criminal Courts Technical Assistance dtoj An

Evaluation of Indigent Criminal Defense Services in Louisiana and a Proposal
for a Statewide Public Defender Systel@74: “Even if the Indigent Defender
Boards were substantially funded, they could not meet the demandise(foght

to counsel) on a statewide basis.”

. The State of Louisiana Supreme Court Judicial Counsel's Statelid@e

Commission.Study of the Indigent Defender System in Louisidrapared by
The Spangenberg Group. 1992: “The indigent defense funding in Louisiana is
hopelessly under funded in virtually every judicial district in the state.” Ba&ge

. The Spangenberg Groufhe Orleans Indigent Defender Program: An Overview

Prepared for The Orleans Indigent Defender Program. 1974: “Wiee®IDP
prepares working budgets to provide some framework for determininghwhi
expenditures are feasible, without an annual appropriation on which OIDP
administrators can rely, the process is seriously flawed.” Page 9.

The American Bar Association, Juvenile Justice Ceniére Children Left
Behind: An Assessment of Access to Counsel & Quality of Reprasentat
Delinquency Proceedings in Louisiar2001: “Recommendation 1: Increase the
resources available to support representation in delinquency procetéiags.
93.

. The American Bar Association, Juvenile Justice Ceniére Children Left

Behind: A Review of the Status of Defense for Louisiana’s ChildrenughYn
Delinquency Proceedings — Summary Upda&002: “The lack of adequate
funding is a pervasive and dire reality of the entire indigefende system in
Louisiana.” Page 16.



H. Kurth, Michael M., Ph.D. and Daryl V. Burckel, DBA & CPM&efending the
Indigent in Southwest Louisian&2003. This report by Louisiana residents
concludes that in Calcasieu Parish: a) there is little irgegste and/or legal work
performed on cases prior to trial on indigent defense cases; by plédinders
routinely do not use experts; and, c) public defenders regularly do eguaad
clients’ legal rights. The reason for this lack of advocacy byipudfenders,
they concluded, can be traced to two main reasons: a lack of resources to carry out
its mission and a judicial process that tolerates delays.

I. The National Legal Aid & Defender Association. In Defens@uwblic Access to
Justice: An Assessment of Trial-Level Indigent Defense Sesvit Louisiana 40
Years After Gideon. Prepared on behalf of the National Associafi Criminal
Defense Lawyers. 2004: “Funding indigent defense through such courthessts
proven to be unreliable because there is no correlation betweebilihed a
jurisdiction to raise revenues and the resources required to provide tedequa
defense services to those unable to hire an attorney. Additionally, the policies and
practices of other policy-makers can have a deleterioustedfe the primary
revenue stream for public defense services.” Page 3.

J. Palumbo, Dr. Bernadette Jones (Louisiana State University, ShreWapéessor
of Criminal Justice) and Dr. Jeff Sadow (LSU, Shreveport ProfesisPolitical
Science).The Provision of the Right to Counsel in Caddo Par®05. This
report concludes that inadequate indigent defense funding and staffregses
the likelihood that poor people receive poor outcomes in criminal coirsl,
“[p]eople of color are disproportionately affected by the failoir¢he system to
adequately protect their state and federal constitutional right to counset.2Pag

K. Moak, Stacy (Professor of Criminal Justice at Louisiana Uniyekéonroe).
Indigent Defense in Northeast Louisiana: A Study of the Public DefeasarSy
of the Third, Fourth, Fifth and Sixth Judicial District2004: This report
concludes that public defender “accountability” in tH& 3" and &' judicial
districts in Northeast Louisiana is “non-existent,” and thathakbe districts lack
the resources to hire and retain appropriate staff.

L. Southern Center for Human Righ#s.Report on Pre- and Post-Katrina Indigent
Defense in New Orleans2006: “Our review indicates that the indigent defense
system operating in Orleans currently violates both constitutiandl ethical
mandates, and that an adversarial system of justice is pgricloske to non-
existent....[tlhe problems cannot be resolved by merely adding fundseto
broken system that existed prior to Katrina.” Page 16.

M. Northwestern University School of Law, Students of the Domesti@asias
Practicum. Access Denied: Pre-Katrina Practices in Post-Katrina Magistrate
and Municipal Courts 2006: “Defendants frequently appear in court without the
assistance of an attorney....While a Public Defender may benpreseourt



during the proceeding, he rarely participates in the proceedingernegdis
presence meaningless.” Page 1.

N. Chiarkas, Nicholas L., D. Alan Henry, and Randolph N. StémeAssessment of
the Immediate and Longer-term Needs of the New Orleans Publiadeefe
System Produced by the Bureau of Justice Assistance National Traamdg
Technical Assistance Initiative at American University.rgi@ # 2005-DD-BX-
K053) 2006. “Everyone agreed that the office is under-funded now and hiaat it
been before Katrina.... The system of indigent defense is couid;baseer than
client-based.” Page. 8.

[I. Court Actions

A. State v. Peart621 So0.2d791 (La. 1993). The inadequacy of the available local
funding streams to generate enough revenue to ensure competeaemégdion
resulted in public defender Rick Tessier of the New OrleangéndiDefender
Program filing a motion in District Court stating that he wagable to provided
effective representation to his indigent defense clients due tmthbination of a
lack of resources and overwhelming caseloads. The hearings as¢éhshowed
Mr. Tessier carried caseloads far in excess of national stdand had little or
no funds for experts or investigator resources, among other thinged Ba the
overwhelming factual evidence, the district judge found the Ndea@s indigent
defense system to be unconstitutional. The Louisiana Supreme Court fatind t
there was a "general pattern...of chronic under funding of indigeninskefe
programs in most areas of the state,” and called upon the legistatienact
indigent defense reform or the Court “may find it necessagiploy the more
intrusive and specific measures it has thus far avoided to enstrandigent
defendants receive reasonably effective assistance of counsel.”

B. State v. Wigley624 So. 2d 425 (La. 1993), the Louisiana Supreme Court held
that, in order to be reasonable and not oppressive, any assignment @l ¢couns
defend an indigent defendant must provide for reimbursement to the assigned
attorney of properly incurred and reasonable out-of-pocket expenses and dverhea
costs. Before appointing counsel to represent an indigent, thetdisuit has the
responsibility to determine that funds sufficient to cover the gatied expenses
and overhead are likely to be available to reimburse counsel. didtnet court
determines funds are not available to reimburse appointed counsel, d slooul
appoint members of the private bar to represent indigents.

C. State of Louisiana v. Adrian Citizeéd%-1841 (La. 04/01/2005). The Louisiana
Supreme Court rendered a decision allowing prosecutions in desliypeases
to be halted upon motion of defense counsel until adequate funding is obtained for
indigent defense.



[1l. Official Public Pronouncements

A. The House of Delegate’s of the Louisiana State Bar Associatipassed a
resolution calling for the appointment of a Blue Ribbon commission \eloje
and implement a strategic plan for indigent defense reform on Jugéd2, The
resolution proclaimed, “State government has created a systefmadh the loss
of one’s liberty may be more dependent on a person’s income levelhand t
jurisdiction in which the crime is alleged to have happened than ofachel
merits of the case.”

B. House Resolution 151 of the 2003 regular session called on the Stat@siha
to rededicate itself to the promise of equal justice for ajandiess of income by
appointing a Task Force on Indigent Defense Services. The resahatied:
“Louisiana’s current system lacks the ability to collect sadfy statistical data
on indigent defense caseloads and costs and to monitor performancerétkeas
efficient and effective use of taxpayer resources.”

C. A concurrent Senate Resolution during the 2003 regular sessions (SR112)
mirrored much of the House resolution stating “there exists noelaton
between a court’s ability to assess and collect court costthangsource levels
needed to ensure adequate, constitutionally guaranteed right to cpuogeting
a non-uniform system” and that a “district's funding is wholly watesl to need,
is unpredictable, and leaves local boards without the ability totietgcbudget
from year to year.”

D. Calogero, Pascal F., Jr., Chief Justice Supreme Court of Louis28@&. State of
the Judiciary Address to the Joint Session of the House and Senate Louisiana
Legislature Tuesday, May 3, 2005 PM. House Chambers. The Chief Justice’s
speech defined the indigent defense system as “terribly flawed.”

E. The Louisiana District Attorneys Association (LDAA) acknowledgn both the
House Criminal Justice hearings on SB 323 that the need for indigémse
reform was “indisputable.” This sentiment was expressed on theALiebsite
(www.ldaa.org from the close of the 2005 legislative session and the end of
August 2005: “The need to begin reform is indisputable. All agrdeptioziding
adequate pay and benefits for local indigent defenders is es$entize system
to function. We hope that the continuing effort to reform and improve thgeindi
defense system are conducted with a balanced approach and inpualfrom
stakeholders.”

F. A concurrent resolution of the Louisiana House and Senate in the 2006
extraordinary session recognizing that “the state’s indigenhdefesystem is in
urgent need of funding” and that the dislocation of defendants was prodaning
undue hardship” on those charged with providing the right to counsel. The
Louisiana Legislature resolved to ask the United States Congresaké such
actions as are necessary to provide funding for indigent defendarits.” T



concurrent resolution memorialized the fact that fiscal yeanate for indigent
defense funding is “$55 million” annually. The resolution passed botHdtges
chambers on a unanimous, bi-partisan vote.

IV. Newspaper Editorials

A.

The Times-PicayunéNew Orleans). “Indigent Defenselésg3/15/2004). “A
good public defense system isn't just good for defendants; it's iyoees
interest. When the wrong person is convicted for a crime, the reudtpor goes
free.”

The Shreveport TimesJustice For All is a Long Way Qff (4/22/2004). “If the
public defender’'s office is overworked, understaffed and underfunded, then
constitutional rights are being violated.”

. The Advocate(Baton Rouge). “Best for Everyone to Do the Trial Right

(5/10/2004). “Justice is not cheap. The defense of a criminal cpaéticularly a
death-penalty case -- is a cost that typically must be bornaxpayers. Perhaps
it is some consolation to know that getting it right the finstet saves money.
Investment at the front end can prevent expensive future litigation.

. The American Presd.ake Charles). “Indigent Defense Woefully Under funtied

(6/24/2004). “It's not easy to lure attorneys into the work of publiersef when
you offering them loads of work, lots of stress, little reward and low pay.”

The Shreveport Times'Public Defenders Need Incori€8/5/2004). “Louisiana

may find itself in a situation such as Georgia where thataog¥e and downright
negligent system operated in a "meet 'em, greet 'em and pleaananner, a
reference to the attorneys who often didn't see their cligmiiscourt appearance.
Rather than mounting defense, the attorneys would often negotiate a plea
agreement. Faced with lawsuits -- one looms in Louisiana primfaclysed on

the overwhelmed Calcasieu district court -- Georgia reworkddntiing system.

It still relies on court costs, but it also added $10 to $15 to euaitisuit fee that

will help the state raise $100 million for indigent defense. And urtliéfic
tickets, the numbers of civil suits tend to hold steady year to year.”

The Shreveport Times‘Indigent Defense Reform Overdtie(9/16/2004).
“Adequate representation by competent legal counsel is a kghic af all
American citizens. It's not a right that people should have tooasigty when
they cross into the state of Louisiana.”

. The Shreveport Time$Calcasieu Lawsuit Should Rush Refotn(9/28/2004).

“The same sort of court oversight that forced changes in #ie’'stjuvenile
corrections and in numerous school districts could be headed for ths state
underfunded indigent’s defender system. The constricting pressureairia
order is not the best way to fix a problem that has been too long neglected.”



H. The Times-PicayunéNew Orleans). “To Be Poor An Accuséd10/11/2004).

“While poor people who are accused of crimes might not make it digibcd the
state's most popular causes, justice demands that they be provillddwyers
who will work tirelessly on their behalf.”

The Advocatg¢Baton Rouge). “Public Defender Flaws Hurt Accused, Victims
(10/21/2004). “Thanks to cop TV shows, legal representation upon artést is
one constitutional right that most Americans know by heart: Ifgannot afford
an attorney, one will be provided for you. ... critics locally andonatly, say the
state has failed its duty.”

. The American PresgLake Charles). “Speedy Trial Guarantee a Farce in
Calcasied. (10/31/2004). “Those who believe the need for a public defender
could never penetrate their middleclass household should remembearttiedly

every person reading this editorial would need a public defendecufsad of a
crime. Exempt are those who have connections and those with tdrausénds

in the bank that can be withdrawn for suitable representation...We should be
ashamed that our problem has reached such extremes that we nessl fouotsi

and attorneys to fix it. We should be ashamed that we have ignbeed t
constitutional rights of our citizens for this long.”

. The Times-PicayunéNew Orleans). “Representing the P.60(11/30/2004).
“Providing lawyers for the defense of the poor makes the adversarial systém fa

. The Shreveport TimeSProsecutor Protests Too Muth{12/8/2004). “[District
Attorney Doug Moreau’s] suggestion that taxpayers should not lbedurden of
ensuring adequate legal representation for poor people accused ef isrim

unethical.”

. The Times-Picayun@New Orleans). “Demanding Defende(4/5/2005). “Some
lawmakers seem to think a sufficient indigent defense system woelh
Louisiana is "soft on crime."” But that's hardly true. When innocent pegpito
jail, they lose years of their lives. Meanwhile, actual criminals ge. fr

. The Town TalKAlexandria).“Time for State to Rethink its Defense of the Pbor
(4/6/2005). “But the state Supreme Court's ruling, the impending state
commission report and the potential for further lawsuits by theioh&dt
[Association of Criminal Defense Lawyers] should prompt legistato resolve

this critical issue. It's a matter of justice.”

. The Daily Comef{Thibadoux). “Defense is Vital to Criminal Justice System
(4/7/2005). “We are glad the Supreme Court stepped in and insisted that
defendants in Louisiana receive the funding necessary for themtteidgobs.

Now we’ll all be better off if the Legislature steps up and dtepart — the part

that should have been done long ago. A good nest egg to start the dgtatewi




funding might be the millions of dollars that currently go into the midoad rural
legislators’ slush funds, doled out by the governor. Certainly, indigent defease i
much more worthwhile expense.”

. The Washington Pogashington, DC)“Louisiana’s Wise Word$ (4/12/2005).

“Louisiana’s system for funding indigent defense is perhaps the gsuntost
bizarre. The bulk of money in each parish, or county, comes from fe&s;t in

most cases local traffic enforcement. So some jurisdictionplysimin out of
money to pay attorneys. In the case before the state's supoemgeone parish
wished to try two accused murderers but couldn't drum up money tolpayex

to represent them.”

. The Daily Advertise(Lafayette). “Plan for Reform of Indigent Defender Program
Offered” (4/22/2005). “National experts have told the task force that the stat
would have to pay about $55 million per year to fund a reasonable indigent
defense system. In these troubled economic times, reform will rmieha
quickly, but if Louisiana is going to uphold the right of all citizensa fair trial, it

must happen. In connection with the Supreme Court ruling on adequate
representation, Justice Jeffrey P. Victory of Shreveport wide the duty of
funding a working indigent defense system falls "squarely on theddrsubf the
Legislature. ... The Legislature may be in breach of that duty."

. The Shreveport TimesLa. Gives Indigent Defense Low Priority(4/27/2005).
“So for now, there's enough money to buy the insurance commissiam&w a
truck; to pay for unplayed rounds of golf; to build reservoirs acrosstéie; to
fund a professional football team; to build a convention center hotéirttwith
additional sugar mill construction; and to suggest the promise ofgisgs for
state officials, but there isn't enough money to guarantee thatebosal rights
of Louisiana citizens. There ought to be a law against this kingrabnged
legislative neglect.”

. The Shreveport TimesLesson Judges’ Role in Indigent Defense System
(5/5/2004). “Practically speaking, judges work hard to keep the juststens
from gridlock. It is in the best interests of plaintiffs, defendants, cvietens and

the public at large to keep the wheels moving. But that concern couldguulgss

to expedience that ensures speedier courts but not necessarily adequafte justice

. The Shreveport Time¥Don'’t Allow Justice to Derail (5/8/2005). “Throwing up
roadblocks serves no purpose but to delay fixes to the system. Argkthes
neither defendant, victim nor taxpayer.”

. The AdvocatdBaton Rouge). “Indigent Defense Reform is Co5t{§/9/2005).
“The state now budgets $9.7 million for indigent defense. But Louis#@oa¢ in

the nation, depends on local governments to pay most of the cost fomindige
defense. Funding - and quality - differ sharply from place to place.”




V. The News StafMonroe)._Indigent Defenders Overloaded, Under funded: If You
Cannot Afford an Attorney, One Will be Provided to You -- By a Systhat
Can't Afford It.(6/5/2005). “According to local IDB attorneys, they have it better
than most other public defenders in the state, but with the mar&ezhse in the
number of new cases this year, the situation points to a larggs for the
statewide indigent defense system in which there simply iemmigh money to
pay enough public defenders.”

W. The Shreveport TimesScare Tactics Out of Order: Prosecutors Off Base in
Opposing Indigent Defense Reform Bil(6/6/2005). “Jackson's bill is not the
bogeyman some would have us believe, but a step in providing a most crucial
constitutional guarantee, the right of anyone -- no matter howolowhe social
and economic ladder -- to adequate legal representation.”

X. The News Sta(Monroe). Public Defenders Key to Fair Cou(®/13/2005).
“When indigent defendants are left without adequate defense, epertsrced to
slow down the process of administering justice.”

Y. The Shreveport Time$Justice Delayed in Court Systeii®/15/2005). “Memo to
the DAs: It may be inconvenient to have potentially more indepersshehbetter
funded opposition in the courtroom, but it's the law and currently Louigana
violation of it. In Louisiana, the reality is that 90 percent of dritit attorney's
courtroom opposition is indigent. Furthermore, public defenders are out-funded
by a ratio of 3 to 1. And that doesn't take into account the as=sE»As rightly
receive from law enforcement in the process of building a case.”

Z. The Shreveport Times‘Justice Means Legal Counsel -- for Everybbdy
(6/29/2005). *“That Louisiana would take a position advocating limitations on
indigent defense is no surprise. But it hasn't helped the stateial diesputation
for failing to provide adequate legal counsel to indigent defendamsy sound
complicated, but the principle of justice for all is simple. Tdgal director of the
American Civil Liberties Union observed, "In a nation that believegqual
justice under the law, people should be punished because they deserve it, not
because they are too poor to afford a lawyer.” Who could disagtkethat?
Louisiana did.” [In reference to the State’s Amicus brigflaipert on the side of
the State of Michigan].

AA. The Town TalKAlexandria). “Time for La. to Ensure that Poor Get Legal
Help’ (8/28/05). "With liberty and justice for all." That's a pledgenéricans
make because we are a country that is governed by the peogta #mel people.
Each of us is charged with the responsibility of making sure ourigoest lives
up to that pledge. But in Louisiana, we aren't doing so well withplledge when
it comes to indigent defense.”




BB. The New Orleans City Busines8Misplaced Prisoners Deserve Legal
Help, Speedy Tridl (1/15/06). “After the hurricane, it's easy to blow off the
plight of prisoners. After all, they did break the law in most cases.eBaty
American has the right to a speedy and fair trial and to |egalesentation.
Prisoner rights should not be abandoned simply because they are #olaty ior
the recovery. These rights are the essence of Americadofre They must be
preserved, even in the wake of Katrina.”

CC. The Times-PicayunéNew Orleans). “Crisis in the cort(2/14/06).
“Before the storm, the shortcomings of the public defender progefirhdrdest
on poor defendants who had trouble getting good representation in court. But now
the program'’s travails threaten the entire criminal justice system.”

DD. The Daily Town TalkAlexandria). “Our View (2/27/06). “Currently,
because public defenders are overburdened by the case load, ilitte $avift
justice is being meted out. There are numerous examples of teyeetaals,
years of continuations and wrongful convictions plaguing our courts. i$his
wrong -- period. It's time for Louisiana to provide funding to ensurgcgiss
served, regardless of an individual's ability to pay for legal counsel.”

EEThe Shreveport Times‘'LA.'s Indigent Defense Program Needs Refdrm
(3/1/06). “Now a court in New Orleans is contemplating the reledssearly
4,000 prisoners whose defense the public defender office isn't equipped ®. handl
The immediate cause of this inability to handle cases is Hurricane KatunhtheB
underlying cause is the dysfunctional nature of the indigeeindefsystem itself.

A healthy indigent defense system should have been able to wésher
Katrina-induced chaos.”

FF.The Times-Picayun@ew Orleans). “Jail without representati@B/20/06). “The
justice system needs to be swift, fair and efficient. When innqoeople are
convicted and guilty people go free, victims are denied justice. dPahfety
suffers. Building a functional criminal justice system is @luto New Orleans’
future. And improving indigent defense needs to be part of the agenda.”

GG. The Shreveport TimesGideon plus 43: Indigent defense still awaits a
fix” (3/21/06). “If the public defense system was broken before Au2@5, it
now is submerged as well. Speedy trials for suspected crimimeaisr a top-tier
public priority, has lost even the modest momentum it was gaiBaglike so
many other areas, from education to health care, hurricanes casetdeas an
excuse for status quo but should be used as an opportunity to setrigjimgs
With 23 exonerations of felony convictions over the past 15 years, thieaxed
system with harried counsel and few resources means justicalvgays assured.
Also consider that justice delayed is justice denied, not jushédéfendant but
for victims of crime... Last weekend marked the 43rd anniversaryhef
landmark case of Clarence Earl Gideon in which the U.S. Supreme led
poor defendants are entitled to counsel. Almost a half-century thgemation,
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and especially Louisiana, continues to struggle with this basicriéameright.
Perhaps a hurricane, as with so many other social and governissots, will
blow in lasting winds of change.”

The Times-PicayunéNew Orleans).“ The Case of the Disappearing
Lawyers” (3/24/06). “Louisiana has never met its constitutional obligation to
provide effective counsel for defendants who can't afford to pay. Buit post-
Katrina, the poor might as well be living in a police state.”

. The Times-Picayune(New Orleans). “Stop this resurgehceg(4/2/06).

“Unfortunately, the criminal justice system was in poor shap& éefore the
storm. The city has always been blessed with individual policeeodt
prosecutors, public defenders and judges who do great work. But lacley the
justice system has done a bad job of identifying suspects, mglisiinesses,
preserving evidence, exonerating the innocent and trying and punishing the

guilty.”

The Daily Advertiser(Lafayette, LA). “Katrina aggravates Indigent Defender
Program problenis (4/20/06). “Louisiana's Indigent Defender Program was
created to guarantee that those in the criminal justicensysteo cannot afford to

pay for lawyers are granted the constitutional right to leg@lesentation. For too

long, however, the program has been so inadequately funded that a shortage of
indigent defenders makes it impossible to assure competent representation.”

Daily Town Talk(Alexandria, LA). “Our View (4/20/06). “Each person
charged with a crime deserves a vigorous and qualified deféfss. poor
defendants in Louisiana didn't get that prior to Hurricanes KaandaRita. Since
then, especially in South Louisiana, that has only gotten worse.”

The Times-PicayunéNew Orleans). “Progress on Indigent Defénse
(5/22/06). “Repairing New Orleans' criminal justice systenuss as vital to the
city's recovery as fixing sewers and streetlights. Public defeadersucial to the
functioning of that justice system, because most people who argechwith
crimes in New Orleans cannot afford lawyers. The justicgegy relies on
adversarial proceedings to separate the innocent from the guiliyh& theory
only works in practice if both sides have skilled representation.”

MM. The Times-Picayune(New Orleans). “The criminal justice méss

(5/29/06). “The shortage of jail beds at Orleans Parish Prisonlystlom latest
sign of a crisis enveloping New Orleans' criminal justice esyst.
As Judge Johnson points out, the city shouldn't use limited jail spand spend
limited money -- to house those suspected of the least semiongs. But he
contends that the city was doing just that. "I'm not exaggeratiudge Johnson
says. "There were people in jail for spitting on the sidewalk."”



NN. Daily Town Talk(Alexandria, LA). “Our View: Let defendants go before
trial? Yes, it's the 1aiM(7/29/06). “The only way our court system can remain fair is
to make sure everyone has competent legal representation. Overburdene
underpaid, understaffed public defender offices -- in Central Louisarth
elsewhere -- cannot provide that fair representation.”

0O0. The Times-Picayung(New Orleans). “Defendant Deluge(8/7/06).
Criminal District Judge Arthur Hunter's threat to begin reteapeople awaiting
trial on Aug. 29 -- the first anniversary of Hurricane Katrinacertainly drives
home his frustration with New Orleans' criminal justice swystevhich has
foundered since the storm.




©CoNohkrwbPE

APPENDIX C

Detailed OIDB Budget

Gross Salaries

Contract Salary

Payroll Taxes

Medical Insurance

Life Insurance

Attorney Liability Insurance
Insurance (LWCC, content, property)
Audit Expense / Accounting

Expert Witness Expense

Training

Travel & Reimbursements

Rent / Lease

Law Books / West Law

Equipment Inventory

Supplies (Office/Computer/Kitchen)
Telephone (DSL)

Copy Machine Maintenance
Miscellaneous (Maintenance / Building)
Storage Space / Rental

TOTAL:

$ 5,090,000
$ 100,000
$ 389,400
$ 518,000
$ 15,000
$ 70,000
$ 50,000
$ 11,500
$ 375,000
$ 150,000
$ 40,000
$ 150,000
$ 30,000
$ 20,000
$ 25,000
$ 18,000
$ 6,000
$ 10,000
$ 2,400

$ 7,070,300



ENDNOTES

See for example: Palombo, Bernadette Jones, Ph. D. and Jeff Sddmusiana State
University, ShreveportThe Provision of the Right to Counsel in Caddo Parish, Louisidniy
2004. “Adding to the economic burden of the Parish, 65% of the indigeanisgetlients had
full-time jobs at the time of their arrests and detentionuhbliP defenders with heavy caseloads
cannot advocate for the client to get out of jail pending toalhat they can remain gainfully
employed — contributing to the Parish’s tax base instead of beingdhautsx payer’'s expense.”
(Page 1).

1

2 Throughout our country, more than 80% of people charged with criraeteamed too poor to
afford lawyers. See: Harlow, U.S. Department of Justicce6f Justice ProgramBefense in
Criminal Casesat 1 (2000); Smith & DeFrances, U.S. Department of Jusiifiice of Justice
Programs Indigent Defensat 1 (1996). See generally: Stunthe Virtues and Vices of the
Exclusionary Rule20 Harv. J. L. & Pub. Pol. 443, 452 (1997). The actual number of such
individuals will increase as the number of poor people in the UBitaies (currently estimated at
37 million) goes up.SeeA.P.,U.S. Poverty Rate Rises to 12.7 Percéht. Times, August 30,
2005, http://www.nytimes.com/aponline/national/AP-Census-Poverty.htnb®8i4&en=d74b58
(8/30/2005).

In Louisiana, the percentage of the working poor needing counsel imairicases is even
greater, with the result being that the entire interdependetersyof justice requires public
defender involvement in virtually every case to function ¢ffety and efficiently. See for
example: Kurth, Michael M., Ph. D, and Daryl V. Burckel, DBA & CPBefending the Indigent
in Southwest LouisianaJuly 2003. “The court assigns approximately 90% of the 2,500 to 3,00
felony charges filed in Calcasieu Parish each year to the PDO.” {Bage

® Theoretically, a legislature could pasariformice cream law that covers chocolate ice cream,
vanilla ice cream, fudge ripple, and chocolate walnut. Thiarnvas in flavor do not make any of
the samples something other than ice cream. The Louisiana Su@eurt has made this
abundantly clear, first iState v. Bryant, 324 So™289 (La. 1975 and more recently in both
State v. Peart621 S0.2d780 (La. 1993) antate of Louisiana v. Adrian Citizé4-1841 (La.
04/01/2005). See for exampkeart quoting from Bryant: “[T]he statutory structure which
allows local IDBs to employ public defender, contract attorneyassigned counsel models at
their choosing meets the standard of uniformity set out in art.1 sec. 13.”

* The Ten Principles of a Public Defense Systenbased on a paper by James Neuhard, State
Appellate Defender of Michigan and former NLADA President Bndcott Wallace, NLADA
Director of Defender Legal Services, which was publishedeoeimber 2000 in theompendium

of Standards for Indigent Defense Systemwsw.ojp.usdoj.gov/indigentdefense/compendium/
Mr. Nuehard is a member of the NLADA site team conducting this study.

® ABA Ten Principles from the Introduction. TheTen Principles are available at:
http://72.14.207.104/search?g=cache:lil aP9C2sJ:www.abanet.orqg/legaseanivnloads/sclai
d/indigentdefense/tenprinciplesbooklet.pdf+ABA+Ten+Principles&hlkgl=us&ct=clnk&cd=1

® When the levees were breeched in the days following Katiimi&i onslaught, the Old Parish
Prison complex was flooded. Detainees were first evacuatedhighavay overpass and then to
other correctional facilities. Eyewitness accounts indithat there was no methodical rationale
to how and to where pre-trial detainees where dispersed. The people housed atitte Ranlish



Prison complex were evacuated to whatever local jail or prisan wiling to take them —
including housing women at the Louisiana State Penitentiaryngbl& (a men’s prison for
mostly violent offenders) and sending others to a facility ltlaat been closed by the state years
before (Jena Youth Prison). The end result was that over 6,50 peepe dispersed to 45
different facilities all across the state (and, in some casesj&)ori

The authors of this report take no position on whether or not this was theppigtriate way
to deal with the necessary evacuation. Rather, we simply poirthatuthe historical practices
and policies of the police, prosecution, courts and public defense pmopuatethe Sheriff in the
position of having to evacuate such an abnormally high percentage of peopglédléi pre-trial.

Under Louisiana law, district attorneys do not have to foyntaihg charges until 45 days
after arrest for a misdemeanor charge or until 60 days fetoayf charge (La.C.Cr.P. Article
701). And, unlike many jurisdictions in the country where prosectitawve law enforcement’s
incident report the day following an arrest (and oftentimesanee day) in an effort to promptly
determine whether to charge a misdemeanor or send the casegtartd jury for consideration
of an indictment, the New Orleans police only generate plsifigist” statement of the crime -
sufficient to hold a defendant on probable cause, but not enough infornmatibe fprosecutor to
make a formal charging decision. The District Attorney uguwhdes not receive from the police
sufficient information to make a charging decision until the end odBh@r 60-day period. [This
information was garnered during an interview with OrleanssRalistrict Attorney Eddie J.
Jordan, Jr. conducted by NLADA site team member Norm Lefstein, June 13, 2006.]

Additionally, local advocacy group “Safe Streets” retained theices of The Southern
Center for Human Rights -- a non-profit, public interest lawm fitedicated to enforcing the civil
and human rights of people in the criminal justice system irStheh — to evaluate indigent
defense services in Orleans Parish. The Southern Center for Human Righta risteeport that
District Attorney Jordan acknowledged ifTanes-Picayunarticle that more than a third of the
cases dismissed by his office were dropped on the eveeof3/60 day timeline due to poor
police work, including suppressed confessions and evidence, weaatotgsaind officers failure
to show in court. [See: SCHRReport on Pre- and Post-Katrina Indigent Defense in New
Orleans.Page 12 (note 15). See also: Gwen Fildaaes-PicayuneDA Pins Dismissed Cases
on NOPD: Jordan’s Office Cites Poor Polierk. April 6, 2005.]

The delay in formally charging defendants held pre-triagbatayers’ expense is compounded
because of management decisions of the former Orleans Indigérider Board (OIDB). All
national standards require the timely appointment of counsehdoueage early interviews,
investigations and resolution of cases, and to avoid discriminagioveen the outcomes of cases
involving indigent and non-indigent defendants. [SRBA Defense Servicesommentary to
Standard 5-6.1, at 78-79.] In Orleans Parish, the opposite of prompt appadirdf counsel
occurs routinely - representation by the public defender officgrictured to discourage early
client contact, avoid initial scrutiny of evidence and/or elme virtually any action that could
result in a speedy disposition of the charges. Magistraietsrt is the court of preliminary
jurisdiction in all felony and most misdemeanor cases. The Orleaigent Defense Board
(OIDB) has historically hired a single attorney to handle all oftiied hearings in Magistrates
Court. This attorney does not do any formal work on investigatingigi@s’ charges other than
to simply argue the conditions of bond in court. A different public defewidebe appointed to
do substantive work on the case (e.g. investigation, interviewspmaopractice, etc.)f
prosecution is instituted and the defendant is arraigned.

National experience dictates that this type of representatidmown as “horizontal”
representation — is implemented not in the best interests of thaddet, but because it is a
supposedcost-cutting measure.  After all, the bond hearing lawyednenly sit in one
courtroom all day long receiving a stream of files and theringaisem on to another lawyer for
the next stage of the proceeding in the manner of an “asgdimdl’ But national standards of




justice uniformly and explicitly reject horizontal represewotatifor various reasons: it inhibits the
establishment of an attorney-client relationship, fosterttorneys a lack of accountability and
responsibility for the outcome of a case, increases théhiila of omissions of necessary work
as the case passes between attorneys, and is demoralizirents &8 they are re-interviewed by
a parade of staff each starting from scraf8lee: NSCat 462-470, citingVallace v. Kern(slip
op., E.D.N.Y. May 10, 1973), at 3Moore v. U.S(432 F.2d 730, 736 (3rd Cir. 1970); adds.
ex rel Thomas v. ZelkeB32 F.Supp. 595, 599 (S.D.N.Y. 1971). Al8®BA Defense Services
commentary to Standard 5-6.2, at 83.] And, it ultimaitetyeaseghe cost of the criminal justice
system because poor front-end representation leads to unnecessdrial pconfinement,
excessive appeals, and re-trials.

The use of ‘non-continuous’ or ‘horizontal’ representation in New Orldass been
independently verified and documented. [See: SCREport on Pre- and Post-Katrina Indigent
Defense in New Orlearst page 10: “Individuals arrested on criminal charges were brdag
court for an initial appearance a day or two after beingsted. Some individuals were brought
to magistrate’s court, where an OID Program attorneyapasinted ‘solely for the purposes of
this hearing.” These individuals reported that the assigneaegtdid not conduct even the most
cursory interview to solicit information about the arreddas to the community, employment
history, charges, or any other information,” and at page 11: “Therao continuity of
representation, with pre-trial detainees often represented bynzber of different public
defenders throughout the proceedings. One 59-year-old African-¢éamarian who was arrested
the day after Christmas in 2004 and charged with possession &fasrdanarijuana has been
represented by 5 different public defenders during the 15 monthsm$idoeen incarcerated
awaiting trial.”]

These practices continued unabated after Katrina. [See: Nsttw University School of
Law, Students of the Domestic Disaster Practicuitcess Denied: Pre-Katrina Practices in
Post-Katrina Magistrate and Municipal Courtépril 2006. Page 1: “While a Public Defender
may be present in court during proceedings, he rarely patdsifia the proceedings rendering
his presence meaningless. Public defenders typically do not atiaimation from detainees to
present to the court, they do not make arguments to the andrthey do not explain the process
to detainees.”] Because of this, the indigent defense mysieOrleans Parish fails both
Louisiana Indigent Defense Assistance Board Standard 5-1.1 {negthiat “counsel should be
provided to the accused as soon as feasible and, in any eventusftely begins.”) and LIDAB
standard 5-1.4 requiring continuity of representation.

Therefore, criminal court judges cannot be faulted for errinth@rside of public safety and
remanding a higher percentage of defendants to the corrédaciliéy pre-trial considering the
practices of the police, district attorney and public defenderesshat bond decisions are made
with no accurate accounting of the charges by the police and igatinigy factors offered by the
defense counsel. [See: Northwestern University Law Sclaokss Deniedat page 1: “Except
in rare cases, the Court is not provided with relevant irdtiom about detainees and
consequently does not engage in any meaningful individualized bamchishetiion.” See Also:
SCHR. Report on Pre- and Post-Katrina Indigent Defense in New Orleapsige 10: “Bonds
in New Orleans were unusually high, yet OID Program attoraéiy®st never advocated for
lower bonds. Paid attorneys routinely and vigorously argued for haghattions. A number of
interviewees reported it was understood among arresteabythatwanted someone to argue for
a reduction in bond, you would have to hire a private attorney be€ds®rogram attorneys
seldom or never did.”]

Furthermore, the failure to appoint an attorney that will hathélecase from beginning to
disposition erodes any chance of conducting a trial in a reasopehbd of time. Under the
state’s speedy trial statute, if a motion is granted,stfiai a defendant facing a felony charge
must occur within 120 days if detained or 180 days if the defenslamaitiin custody. Since the



initial bond-hearing attorney does nothing substantial on the casd@eaomaignment and has no
responsibility for the case post-arraignment, nothing that would thelglient (investigation,
psychiatric exams, drug-treatment placement) occurs until soméniteléme after the case is
assigned at arraignment. In most instances, this will be orvéhef @reliminary hearings or pre-
trial settlement conferences — several months later. The spegduyles have proven ineffective
to overcome this dynamic because, under Louisiana law, the dédgnyse must stipulate on the
record that he or she is prepared to go to trial. Sinceattgegffectively just beginning the case,
the lawyer cannot do so and often waives the right to a speedy trial.

Please note that the high costs associated with unnecess#iiglpitetention is not solely a
New Orleans phenomena. [See: Palombu, Bernadette Jones and Jaftey Bhe Provision of
the Right to Counsel in Caddo Parislduly 2004. Page 1: “The failure to promptly meet with
clients costs taxpayers of Caddo Parish money. A full 70% of @mwdtthe Parish jail are pre-
trial detainees. The Commander of Caddo Correctional Center (“G@hutes this problem to
the lengthy detention of pre-trial detainees represented byPthdic Defender’'s Office.
According to this Commander, this problem represents an aaaithdministrative and financial
burden on CCC, and he suggests that this problem could be resolhedpeédier indigent
defense representation. He estimates that Caddo Paridéntesinust bear the financial burden
of six months additional pre-trial detention on average per inated@ approximate annual cost
of one half million dollars.”]

Also note that the delay in bringing cases to timely dispaosifi, again, not simply a New
Orleans problem. In Calcasieu Parish it takeavarageof 501 days to dispose of a felony case,
and only 20% of all felony cases are disposed of within oae gethe date of arrest. The
average length of time from arrest to arraignment onamyetharge i815 daysBy comparison,
the U.S. Department of Justice reportsFelony Sentences in State Courts, 1988reau of
Justice Statistics BulletinQctober 2001, that the average time from arrest to dispoddion
felony cases nationwide is 214 days, with 90% of all felony caspesdid of within a year. [See:
Kurth, Michael M and Daryl V. BurkellDefending the Indigent in Southwest Louisiaaly
2003, page 29.]

Furthermore, the University of New Orleans Survey Reke@enter conducted a citizen’s
evaluation of the Louisiana Courts in 1998. The research found thity“iethe courts is an
area in which the public gives Louisiana negative evaluat®nby a third of the users and non-
users think that court cases are completed in a reasonable arhtong and that waiting time in
court is reasonable.” Further: “The vast majority of Louisieggdents believe that there is too
much time between arrest and trial.” Survey summary ablail at:
www.uno.edu/~poli/suprem98.htm

" Prior to the most recent legislative salary incredeesAssistant District Attorneys (ADA),
ADA'’s were paid $30,000 annually by the state. This is well below both national distoictey
compensation levels and the average remuneration of distaotets in other similarly situated
Southern urban jurisdictions. When district attorneys are underplgddis to similar problems
experienced in under funded public defender offices — high turnover;sexeegcles of hiring,
training, re-hiring, and retraining; and, lower seniority rdqgira larger staff and reduced
caseloads while the attorneys learn how to handle a fullozasdlinformation obtained through
an interview with M. Elaine Nugent-Borakove, Director, OffioE Research & Evaluation,
American Prosecutors Research Institute, conducted by David CauglisA8, 2006).

The potential problems of both under funded district attorney offindspublic defender
services within the same jurisdiction is the reason whyAB# Ten Principlescalls for parity of
workload, salaries and resouraady if the prosecutors office is adequately fund&ee: ABA
Ten PrinciplesNumber 8].

Low attorney compensation rates for both prosecutors and defenseys are compounded



by the oftentimes staggering law school debt most attorneys lon completion of their
education. According to the ABA, the average law school studawt$ with an average debt of
between $70,000- $80,000 with monthly payments of $1,100.
[Seewww.abanet.org/poladv/priorities/student_loan.fhtml

An attorney making $30,000 per year would have approximately $1,70dake pay after
Federal taxes. This means that nearly two-thirds of theiinneme must go to re-paying student
loans. This is a staggeringly high percentage that preweanty young attorneys from entering
the field of public criminal law. It is also a major obs¢aat the desire to recruit and retain
people of color in both district attorney and public defender officEke seriousness of low
compensation in the criminal justice system has led the Aarelar Association (ABA), the
National District Attorney Association (NDAA) and the timal Legal Aid and Defender
Association (NLADA) to support federal student loan forgivenddgitgéd State Representative
Scott (R-GA) and U.S. Senator Durbin Durbin (D-IL) havedduced legislation in the House
(H.R. 198) and Senate (S. 2039) that would extend to public defenders aeclpsthe same
program of student loan repayment assistance as is alreailigblevéo federal government
attorneys and congressional staff — up to $6,000 to $10,000 per yearyimeepaelief, up to a
cap of $40,000 to $60,000, for attorneys making a commitment to such governmental]servi

Please note, that the experiences of the Orleans Parisbtbrneys office in relation to
salaries isnot the norm for district attorneys across the state of Lamigsi NLADA confirmed
with the United States Department of Justice, Bureau of JuStatistics and the American
Prosecutors Research Institute that many, if not most, LouiBiamnshes supplement the salaries
of District Attorneys and assistant district attorneys. $tege of Louisiana pays elected District
Attorneys $50,000 per year. The average District Attorneyives@n additional $70,000 from
local sources raising their salary to $120,000 per year. Localesoaiso add, on average,
$45,000 to the salaries of assistant district attorneys raisaigcompensation rate to $75,000
per year. NLADA does not take issue with the local augmientatf prosecutors’ salaries. In
fact, we believe that the average salaries of DisMizirneys ($120K) and assistants ($75K) are
reasonable and defensible. Rather, we note that the PdAPrinciplesrecommend parity of
prosecutors and public defenders’ salaries to prevent an imbalance invheyd#lservices.

® Orleans Parish (indeed all of Louisiana) has no binding casstaadards for public defenders.
An adequate indigent defense program must have binding caseloaddgdioddhe system to
function, for the simple fact that public defenders do not gemetetir own work. Public
defender workload is impacted by a convergence of decisions had¢her governmental
agencies beyond the control of the indigent defense system ifHedf legislature may approve
new crimes or increase funding for new police positions thdttieancreased arrests. And, as
opposed to district attorneys, who can control their own cadddgalismissing marginal cases,
diverting cases out of the formal criminal justice seftorgoffering better plea deals, etc., public
defenders are assigned their caseload by the court and aadethicind to provide the same
uniform-level of service to each of their clients no matter what.

But it is next to impossible for public defenders to meet th#ical duty when, in
jurisdictions such as New Orleans, the tap is never shubroffhe constant influx of cases.
Without public defender caseload standards, the system wiéreitog down as the increased
arrests get bottlenecked in the court or defense attorndlysuivback on the services they are
ethically bound to give their clients or - as is the case in New Oridautb.

And, not surprisingly, public defenders in Orleans Parish haveitédhprcarried caseloads
far in excess of national caseload standards for full-titeereeys, even though they work only
part-time. The Spangenberg Group, an internationally renownedepcoatpany specializing in
indigent defense technical assistance and the research dh@ AMmerican Bar Association in
this field, studied the Orleans Parish public defenders oifficE997. Though precise caseload



records for Orleans Parish defenders were not availabilegdine 1997 Spangenberg study, the
anecdotal information led The Spangenberg Group to conclude thatsdleach numbers are
“astounding and beyond any public defender office we have everdvisitEhe Spangenberg
Group.The Orleans Indigent Defender Program: An Overviéwbruary 1997. (p. 15).

° The role of support staff (investigators, social workersalpgals, legal secretaries, and office
managers) in public defender offices has taken on more importaacdiroe, both in terms of
quality and cost-effectiveness. Investigators, for examphve specialized experience and
training to make them more effective than attorneys ititalr case-preparation tasks such as
finding and interviewing witnesses, assessing crimes scemeks,gathering and evaluating
evidence — tasks that would otherwise have to be conducted, argrest, by an attorney.
Similarly, social workers have the training and experiencessistaattorneys in fulfilling their
ethical obligations with respect to sentencing, by assessingligmt's deficiencies and needs
(e.g., mental illness, substance abuse, domestic problems, edaktai job-skills deficits),
referring them to available community-based services and rmesQuand preparing a
dispositional plan meeting the requirements and expectatiohe aburt, the prosecutor and the
law. Such services have multiple advantages: as with igeé&sts, social workers are not only
better trained to perform these tasks than attorneys, but mdrefiszdive; preparation of an
effective community-based sentencing plan reduces reliance orafdilits attendant costs;
defense-based social workers are, by virtue of the relatiprnghitrust engendered by the
attorney-client relationship, more likely to obtain candid rimfation upon which to predicate an
effective dispositional plan; and the completion of an appr@pdatmmunity-based sentencing
plan can restore the client to a productive life, redbeeisk of future crime, and increase public
safety.

Both the ABA and NLADA standards require that support servieea sital part of adequate
representation. Standard 5-4.1 of the ABA Standards for CriminateluBroviding Defense
Services, directs that: “The legal representation plan dhmuolide for investigative, expert, and
other services necessary to quality legal representatione T8tesild include not only those
services and facilities needed for an effective defensahbut also those that are required for
effective defense participation in every phase of the procesBA Defense Function Standard
4-8.1 requires the defense at time of sentencing to “be prepared dgessuy program of
rehabilitation based on defense counsel's exploration of employradotational and other
opportunities made available by community services.” And NLARA & mance Guidelines for
Criminal Defense Representation require counsel to obtain iafammas early as possible
relating to matters such as the client's mental health, atida¢ medical needs, and other
background and personal history, in preparation for sentencing gwtiated disposition.
[Guidelines 2.2(b)(2), 4.1(b)(2)(c), 8.3.]

The Guidelines for Legal Defense Systems in the UnitedsS&stieed by the National Study
Commission on Defense Services direct that “defender officeald employ investigators with
criminal investigation training and experience. A minimum of dmeestigator should be
employed for every three staff attorneys in an office.” [N&tidStudy Commission on Defense
ServicesGuidelines for Legal Defense Systems in the United States, 497 ask Allocation
in the Trial Function: Specialists and Supporting Servicesd Ghidelines further prescribe
precise numeric ratios of attorneys to non-attorney staf®rig full time Legal Assistant for
every four FTE attorneys; 2) One full time Social Sexvicaseworker for every 450 Felony
Cases; 3) One full time Social Service Caseworker foryed@® Juvenile Cases; 4) One full time
Social Service Caseworker for every 1200 Misdemeanor Cas@siesjull time Investigator for
every 450 Felony Cases; 6) One full time Investigator Yerye600 Juvenile Cases; 7) One full
time Investigator for every 1200 Misdemeanor Cases.

Numeric guidelines for professional business management rtafbain the National Study



Commission guidelines, but the Commission commented that “professional busameggement

staff should be employed by defender offices to provide expertibedget development and
financial management, personnel administration, purchasing, data gingcedtatistics, record-
keeping and information systems, facilities management and odneiniatrative services if

senior legal management are expending at least one pewsoofyeffort for these functions or
where administrative and business management functions are not béimmee effectively and

on a timely basis.”

Historically, the New Orleans public defender office has nbaer adequate support staff.
See: The Spangenberg Groilipe Orleans Indigent Defender Program: An Overviel®97. (p.
13). “Five full-time investigators work out of the OIDB maiffice at the District Court building
and are available on an as-needed basis to assist attorndydivisians. Most of the criminal
court attorneys whom we interviewed indicated that theglyarf ever, make use of the
investigators for criminal investigations. There are nalpgals on staff, and while the office’s
secretarial/support staff is available, they are alsetcsted thin.” The current investigation
showed that the number and types of support deffeasedn the intervening ten years beyond
the 1997 level that already failed national standards. Post&atihere was only one remaining
investigator — and he was used strictly as an interpreter.

1% Historically, training has been relegated to an afterthought in Louisiardl 987 Spangenberg
Group report notes that training and professional development haegsabeen given “low
priority” in Orleans Parish. [Ibid. page 21] Though some of thet mgsortant training that any
public defender receives is that provided when he is just datogchool or a clerkship and is
about to begin representing clients, the Orleans Parish pdélender office has no formal
indoctrination program of any kind. Formal training ideally teadhesnew attorney how to
interview a client, the level of investigation, legal reshaand other preparation necessary for a
competent defense, trial tactics, relevant case law, aichletibligations. It makes use of role
playing and other mock exercises, and videotapes to record tstuoldnon required skills such
as direct and cross-examination, and interviews (or mock intesyief clients, which are then
played back and critigued by a more experienced attorneypengsor. Orleans Parish
attorneys simply learn their practice through the “sink or Swiniture that has pervaded the
public defenders office in Orleans Parish for years.

Standards requiring training are typically cast in termboth quality of representation to
clients and various systemic interests in maximizing effiyeand avoiding errors. Commentary
to the ABA Standards for Providing Defense Serviegsws attorney training as a “cost-saving
device” because of the “cost of retrials based on érgdrs by defense counsel or on counsel’s
ineffectiveness.” The Preface to the NLADRefender Training and Development Standards
states that quality training makes staff members “more pitvdy efficient and
effective.”lwww.nlada.org/Defender/Defender_Standards/Defender_Training_Stafdard

In adopting théTen Principlesin 2002, the ABA emphasized the particular importance of
training with regard to indigent criminal defense by endwgysfor the first time in any area of
legal practice, a requirement miandatorycontinuing legal education. Standards typically relate
indigent defense training to the level of training availdblg@rosecutors in the jurisdiction. As
stated in the Attorney General’'s IntroductionRedefining Leadership for Equal Defense: Final
Report of National Symposium on Indigent Defense ,20@blic defenders need access to
training resources to the same degree that Federal, &thlecal prosecutors have the same.”
[Office of Justice Programs, U.S. Department of Justice
www.ojp.usdoj.gov/indigentdefense/symposium, @dfviii.]

On top of that, the national standards indicate that traininddsbeua continual facet of a
public defender agency. Skills need to be constantly refined aaddsg, and knowledge needs
to be updated as laws change and practices in related fiellsasdorensic sciences, evolve.




Thus, on-going training is always critical, but even more so evegperienced attorneys never
received any initial “new attorney” training and may needrd-learn skills or unlearn bad
practices. The public defender’s office in Orleans Parish hadameynfor a formal training
program of any kind.

The lack of meaningful training is made even worse when —@deans Parish — the public
defender office lacks formal oversight and supervision. Pewad to know what is expected of
them in order to recognize when performance is not living up toceagns. In the worst cases,
supervision needs to be in place to address, work with, and, occasi@ralbyeran attorney that
is performing his duties in a way that is especially harmful to theesteof his client.

Historically in Orleans Parish, there never has been atwvaypervise and systemically
review the performance of public defenders — again in violatiathefABA Principles [See:
The Spangenberg Grouphe Orleans Indigent Defender Program: An OvervieWwebruary
1997. (p. 20-21). “Each of the OIDP’s various divisions operates virtaaionomously, with
little or no day-to-day oversight from the Director.... ThasK of oversight creates scheduling
and accountability problems. It also exacerbates the problememlie a part-time system
where some attorneys may already be subject to divided |eyhktitsveen their public defender
and private clients. With little supervision and no formaloaotability requirements, many
OIDP public defenders come and go as they please once theidegug over.” The Orleans
Parish public defender office had no institutional capacithalp attorneys assess their legal
performance or improve his skills — no performance standards, mindgrano on-going
supervision, and no annual reviews.]

In violation of ABA Principle 1 calling for independence of the defense function, Louisiana
judges can exert undue influence over public defenders, becaudmtlepeen given the power
by the state legislature to appoint local defender boards, whorirmake decisions about the
hiring and firing of defense lawyers.

This undue judicial influence is increased in jurisdictions, Gkkeans Parish, where public
defenders practice in front of the same judge day in and day aihg Bssigned to a specific
judge heightens the desire of public defenders to keepudae happy by keeping the dockets
moving, rather than keeping tldient happy by zealously advocating on his or her behalf. In
1997, The Spangenberg Group found that the underlying philosophy among thes Gxeish
public defender staff is to “placate and please the judges, when this approach might harm
clients.” [See: The Spangenberg Grolipe Orleans Indigent Defender Program: An Overview.
February 1997. (p. 25).]

A United States Department of Justice sponsored report woulthdertbhat the culture of
malaise still persists nearly ten years after The Spanggr®mup report. “The System of
indigent defense is court-based, rather than client based...atidraey tends to focus on the
preferences and work patterns of the particular judge to whamisémssigned and with whom
s/he works everyday, rather than on the indigent defendants whanthpasgh the court.An
Assessment of the Immediate and Longer-term Needs of the NeamsOPublic Defender
System Produced by the Bureau of Justice Assistance National figaiand Technical
Assistance Initiative at American University. (Grant # 2003-BX-K053) April 10,2006. The
Southern Center for Human Rights reports that a number of atsorepgrted that when a judge
disliked a particularly active public defender, the OIDB memlveould have that defender re-
assigned or terminated (See: SCHReport on Pre- and Post-Katrina Indigent Defense in New
Orleans.Page 7). The members of the current study’s site team maafithat such undue
interference occurred on a regular basis.

Additionally, the authors of this report tried to interviewpalisent and immediate past OIDB
Board members. We were unable to meet with the former d¢hraink DeSalvo, to talk about
independence issues. We do note that a number of interviewemsedfos that Mr. De Salvo is



the in-house attorney for the Police Association of New Orledvis. De Salvo’s position as
police attorney at least raises the perception of yet anfutira of undue influence, if his OIDB
work conflicted with his police association work. The Southern Centeiricadf Mr. De Salvo’s
position with the NOPD (See: SCHReport on Pre- and Post-Katrina Indigent Defense in New
Orleans Page 8, note 8.)]

'2 For a variety of reasons, public defender salaries haveeen able to keep up with the cost-
of-living. In Orleans Parish (and throughout the state) publicvdefs are allowed to maintain a
private practice in addition to their assigned indigent casesveay to augment their low salaries
[See: SCHRReport on Pre- and Post Katrina Indigent Defense in New Orle®&age 7: “In a
recent hearing before the Chief Judge, the Chief Defender of the @¢ipaRr admitted there was
no limit on the number of private, paying cases a public defender could take.”].

Such practices disregard ABA Criminal Justice Standard 5-4.2ttdtes a full-time public
defender program is preferable to a part-time system bedhaséormer deters attorneys’
temptation to increase total income by devoting time and effprivate clients at the expense of
non-paying clients. Dispensing with cases as quickly as pegsidy earn the public defender an
extra hour or two to work for his more affluent clients. pheblem of public defenders carrying
private caseloads was further exacerbated in New Orlearsgtrina because the law firms of
OIDB Board members employed many of the public defender attorneys.easy to see how
Board members may have been wont to have their employeespimea public cases when
they could have been billing time to private cases — yethen@xample of undue interference
with the defense function. In their defense, at least one boarbenedefended the practice
because of the drastic under funding of the office. In shat|av funding reduced public
defender pay so this one board member felt that the only wayefo “g@od” lawyers in the
public realm was to augment their salaries with private employment.

13 Just as the minimum standard of justice should not be dependehtabnside of a parish line
your crime was allegedly committed, so too should the adequacy of dgfanse not be
dependent haphazardly on whichever courtroom or to whichever judgeassihappens to be
assigned. For example, the ABPen Principlesstate that the appointment process in conflict
cases “should never be ad hoc, but rather be coordinated andddigetdull-time administrator
who is also an attorney familiar with the varied requirementsaditige in the jurisdiction.” (See:
ABA Principle 2 citing ABA, Standard 5-2.1)Despite this, the Orleans Parish criminal justice
system has no such coordinated method of dealing with conflictsh jEdge appoints conflict
counsel however he or she sees fit. Some judges maintain theilistsvof attorneys that they
assign to conflict cases; others appoint one of the two law linftill other judges simply
appoint any lawyer in town regardless of their qualificationexgerience with criminal law --
and often without any compensation to the attorney for her efforts.

Appointing attorneys that do not possess the requisite quidifisaviolates ABAPrinciple
#6 requiring defense counsel’'s ability, training, and experiémgeatch the complexity of the
case. [See ABAPrinciple 6 citing ABA Standard 5-2.1 and commentary; Assigned Counsel,
Standard 3.3.1 and commentary n.5 (duties of Assigned Counsel Adnomisstath as
supervision of attorney work cannot ethically be performed by eattomey, citing ABA Model
Code of Professional Responsibility and Model Rules of Professional Gjnduc

More importantly, the potential ad-hoc appointment of a reakdstayer to handle a serious
criminal matter undermines the constitutional requirementfdiormity within the confines of
Orleans parish itself. All attorneys have an ethical obligation tqaiocdy those cases for which
they know they have the knowledge and experience to offer zemholguality representation.
[See, e.g. ABA Model Rules of Professional Conduct, Rule 1.1; NLADA Pentmnce
Guidelines, 1.3(a).Principle Number 6 integrates this duty together with various systemi



interests — such as efficiency and the avoidance of attemness, reversals and retrials, findings
of ineffective assistance of counsel, wrongful convictions/@anéxecutions, and attendant
malpractice liability — and restates it as an obligatiorefihdigent defense system within which
the attorney is engaged to provide legal representation services.

Typically, this requirement is implemented by classifyingragys according to their years
and types of experience and training, which correspond to the coméxgises, the severity of
charges and potential punishments, and the degree of legalgauksally required. Attorneys
can rise from one classification to the next by accumulagkperience and training. Assigned
counsel programs commonly maintain various “lists” from which attorneysedected according
to the classification of the offense. Public defender programs pkaceets in different divisions
of the office.

4 Since the turn of the century the juvenile justice systerhouisiana, as well as juvenile
indigent defense representation, have received significantiatte In June 2001, the American
Bar Association releasethe Children Left Behind: An Assessment of Access to Counsel and
Quality Representation in Delinquency Proceedings in Louisialibhat comprehensive report
documented the extremely high waiver of counsel, the high use ofsiolmsigguilty) pleas in
juvenile delinquency cases (frequently without counsel), a lacg&liable, uniform case tracking
information by juvenile defenders and by the local indigent defeoseds, and the lack of
training and supervision for juvenile defenders who did not vegearity of resources or salary
with either their felony/misdemeanor public defender practice speerwith the juvenile
prosecutors. It also documented the intrusive role of probatiofépafficers in determining the
fate of juveniles in many district or city courts.

The Children Left Behind: Annual Update 2@@intinued to document not only the problems
and issues related to juvenile justice in Louisiana, but alsa@dhtinuing challenges that face
juvenile indigent defense representation services acrossathesbllowing a speech by Supreme
Court Chief Justice Pascal Calogero, Jr. in 2001 regardingefbems needed in the juvenile
justice system, the Legislature created a joint Legidafiuvenile Justice Commission (JJC),
chaired by then State Representative, now Lt. Governor, Mitchdriean The JJC's
recommendations became part of Children’s Code statutory refglated to abuse/neglect,
adoption and juvenile justice, the latter involving authorizationhimaring officers, teen court,
truancy, and non-discriminatory dispositions. (See, 2003 Regular Lesldteg Session) These
statutory reforms impacted neither the structure of juvenile émdiglefense services nor the
funding for juvenile legal representation.

The Louisiana Council of Family and Juvenile Court Judges and thsidrau City Judges
Association also voiced their support for juvenile justice systeform through the passing of
resolutions and for improving the level of advocacy and representatibildreo.

In the 2002 Update Report (p.2), the writers (JJPL and the ABA Jendesiice Center, now
the National Juvenile Defender Center) issued a three stégnAekan for Louisiana juvenile
defense representation which included the following recommendafipasknowledge that the
system of defense for youth is broken and needs repair; set fundaprerdiples to guide the
transformation of the juvenile system of defense, including, naithymthe following (training,
supervision, performance standards, and independence); and 3) imviestnile defender
services by increasing funding.

Following the issuance of not only the Louisiana juvenile assa# and update, but also the
assessments in twelve additional states, all of which document highlemeatid and substantive
problems with the representation of juveniles and state juvarsteg¢ systems, the American
Council of Chief Defenders and the National Juvenile DefendereCenbpted th&en Core
Principles for Providing Quality Delinquency Representation Througlgémd Defense Delivery
Systemg¢Dec.2004). These Principles set out a best practices model for indigent defelhssry



systems to follow, and they strongly uphold the right to well tchjngenile defense advocates
who receive parity with their peers within the indigent dedesigstem’s structure. (One of the
principle authors, Phyllis Subin, is an NLADA site team mentdoerthe current report.) The
Louisiana indigent defense representation system employed in Nean®pre-Katrina failed all

ten of these basic principles. [See: The Report CartheflLouisiana Justice Coalition at
www.lajusticecoalition.org/reports+resources/report+card+jileg

Even before Katrina, the New Orleans indigent defense systdmo operable office space
for the juvenile public defenders in the courthouse. No phone, computesrt, dag, or any of
the “normal” office suite equipment deemed necessary for théiqgerasf law. And, what little
space they did have was lost post-Katrina. The authdtssofeport were told that the juvenile
public defenders were “kicked out” of their former, pre-stoffice which is directly across from
delinquency Courtroom E and which is now occupied by court FINS stafitje 1997
Spangenberg report noted that juvenile court office “was toadl sonalen hold a staff meeting,
let alone meet with clients in privacy” and that the “juvenile division detggnaeeds both more
office space and a library to operate properly.” [See: Thenggmderg GroupThe Orleans
Indigent Defender Program: An Overviewebruary 1997. (p. 29).

Similarly to the adult representation, those charged witddfense of children were handling
far too many cases prior to Katrina. Prior to the storm, the OIDB rauvésile division with six
part-time attorneys. National workload standards recommendutiettile attorneys handle no
more than 200 cases per year. Reviewing caseload data fraix thenths prior to Katrina, it
showed that, on average, that the office handled 150 children a meprbsenting 115
indictments with 193 charges. This extrapolates out to aczabéhat is more than double the
national caseload guidelines for full-time attorneys despit&ivwg only part-time. This caseload
includes not just delinquency and children in need of care (exgeEEby public defenders) but
also adoption, child support, mental health, domestic abuse, protettemminally ill children,
surrender of parental rights, minor marriages, and misdemeanacption of adults. Case
filings do not include probation violations or modification hiegsi on disposition, all of which
require the presence of counsel an estimated additional \adrkibbetween 25% to 33% for
these types of additional hearings.

In addition, there is and was no supervision or practice manageinesnidn provided by the
main office pre-Katrina. Unless they sought it out, which ther@a¢ys do not, there is no practice
supervision or oversight for the juvenile attorneys, and no reporBagirements. Even
“experienced” attorneys may be assisted and have their préstigeupgraded by a trained,
knowledgeable supervisor who knows the Children’s Code, the juddeallghe juvenile justice
systems’ programs and players. The 1997 Spangenberg report mendigumsnasing attorney
for juvenile court. This supervisor did not in fact actuallypervise when he was in that position
and he provided neither substantive practice assistance rexialgged training on
juvenile/delinquency system issues. He did cover some casddistings when an attorney was
sick or on vacation. And, even this minimally inadequate level of supervisioremased when
the employment of the supervisor was terminated in 2003.

Pre- and post-Katrina, juvenile public defenders are not supportadybgdditional staff
deemed essential to the sixth amendment right to counsel. Agoamein time prior to 2003,
there was a secretary. She is no longer in place and was not in place wirenhitatr

15 Twenty-five states fund 100% of indigent defense serviceab@kha, Alaska, Arkansas,
Colorado, Connecticut, Delaware, Florida, Hawaii, Maine, Marg| Massachusetts, Minnesota,
Missouri, Montana, New Hampshire, New Jersey, New Mexico, Noattolina, North Dakota,
Oregon, Rhode Island, Vermont, Virginia, West Virginia, and Wiscondtight states fund the
vast majority of indigent defense services [Georgia (66BWwa (97%), Kansas (77.6%),
Kentucky (94.8%), Oklahoma (66.2%), South Carolina (67.4%), Tennessee (8@ri%o)



Wyoming (85%)]. The rest of the states rely on county govemhime fund the majority of
indigent defense services or — in the case of Pennsylvanidtahd- rely on counties to pay for
the entirety of indigent defense services. Louisiana iotihe state that does not have either
state or local government as the primary of funding for indigent defengeeser

Moreover, it has been sometime since any state has tridg pgedominantly on court costs
as the main right to counsel funding stream. As in Louisiarehakha levies and imposes a fee,
or “tax”, in every criminal case in district, juvenile or meipal court. Unlike Louisiana, the
revenue from these fees is remitted on a monthly basis to @Tfai Tax” fund administered by
the State Treasury. Alabama’s fair trial tax was designeuniformly offset theentire county
cost of providing indigent defense services at the local.leMaus, to the extent that the fair trial
tax fund is not sufficient to cover the entire cost to the tesinthe state is required to expend
general fund revenues to cover the deficit. Because projeatibm®llections rates never
materialized as originally forecasted, the revenue stream ¢ourt costs has remained relatively
stagnant over time. So, as increased caseloads, rising dssmnesel rates and new science,
like DNA evidence, has increased the cost of providing indidefénse services throughout the
state, the percentage of indigent defense expenditure paid byathenfa state government has
grown correspondingly. In 2005, the State of Alabama paid for appretimad.3% of all
indigent defense expenditures. State government has been theygunder of indigent defense
service in Alabama for well over a decade.

% 1n 1993, inState v. Peart621 So0.2d780 (La. 1993), the Louisiana Supreme Court described
the funding mechanism as “unstable and unpredictable” in findiagttiere was a "general
pattern...of chronic under funding of indigent defense programs inaneas of the state." The
Supreme Court called upon the legislature to enact indigent defeftsm or the Court “may
find it necessary to employ the more intrusive and specifiasores it has thus far avoided to
ensure that indigent defendants receive reasonably effecsigtaase of counsel.”

The lone dissenting Justice called for the entire systdme tolled unconstitutional, stating:
“[tihe Legislature's relegating all indigent defender proggain the state to operate almost
exclusively on funds raised from criminal violation assesssndials resulted not only in a
generally under funded system, but also (and more significantly) inywddgdarate, non-uniform
and totally inadequate funding (and resultantly inadequate kgraices) in those judicial
districts with high felony rates and proportionately low collections affidrviolations.”

" The Spangenberg Group documented this exact scenario in 1997: “Cre mbst serious
drawbacks to the OIDP’s reliance upon the Indigent Defender Buhdltiit is directly tied to the
number of traffic tickets written. Since these offensedarand away the most common, they
generate the most income for the Indigent Defense Fund. In fad250e000 emergency grant
the OIDP recently received from the LIDB was necessityea sharp decline in traffic court
revenues. We were told this decline resulted in part freN\ew Orleans Police Department’s
redoubled efforts to reduce the city’s serious crime raawjrig them fewer staff to pursue traffic
offenders.” The Spangenberg Grodge Orleans Indigent Defender Program: An Overview.
February 1997. (p. 5-6).

'8 There is no way that a public agency can apply sound busineslesnto its day-to-day
practices when it does not know its budget from month to month.: TReeSpangenberg Group.
The Orleans Indigent Defender Program: An Overvied974: “When the OIDP prepares
working budgets to provide some framework for determining which expeesliare feasible,
without an annual appropriation on which OIDP administrators cgnthed process is seriously
flawed.” Page 9.]



19 Unlike other government agencies that can reduce staff aeéuefor future services warrant,
the criminal justice system requires its full complimenstafff until such time as the pre-existing
backlog of cases are resolved. That is, a time delay fleged crime to disposition of the case
necessarily is needed to ensure due diligence in investigatidbrtase preparation to serve the
ends of justice -- for prosecutors and defense attorneies &o, even if Katrina precipitated a
decrease in crime by indigent suspects (which does not nebesggrear to be the case), the
same attorney staffing levels are still needed to enbatélte thousands of defendants already in
the system are assured their inalienable right to counsel as theipoasss=d.

' The Louisiana State Bar Association has made two grantet®iBB. The first was a
$105,000 grant specifically to be used to hire attorneys. The secahd, amount of $50,000,
was granted to improve technology in the office.

#l Held in Springfield, Louisiana in the early part of May 200& tlonference “provided
comparative information on the structure, operation and funding of pdéfense systems in
other states, and facilitated informal discussions and camses®ong individuals critically
involved in Louisiana’s public defender efforts” — including judges, Eranand academicians.

%2 The National Legal Aid & Defender Association (NLADA) & national, non-profit
membership association dedicated to quality legal representatipedple of insufficient means.
Created in 1911, NLADA has been a leader in supporting equal jdsticever ninety years.
NLADA currently supports a number of initiatives, including #merican Council of Chief
Defenders (ACCD), a leadership forum that brings together tdpe defender executives
nationwide, and the National Defender Leadership Institute (INDdr innovative training
project to support current managers and develop future leaders.

Over its long history, NLADA has become a leader in the dpugnt of national standards
for indigent defense functions and systems. See: Guiddbndsgal Defense Systems in the
United States (National Study Commission on Defense Serstadfed by NLADA,
commissioned by the U.S. Department of Justice], 1976); The Tenghsoif a Public Defense
Delivery System (written by NLADA officials, adopted by ABn February 2002, published in
U.S. Department of Justic@ompendium of Standards for Indigent Defense Systems, infa n.12
(http://www.abanet.org/legalservices/downloads/sclaid/10princpul§s Standards for the
Appointment and Performance of Counsel in Death Penalty CaséD@11988; ABA, 1989),
Defender Training and Development Standards (NLADA, 1997); Peafwzen Guidelines for
Criminal Defense Representation (NLADA, 1995); Guidelines fegdiating and Awarding
Contracts for Criminal Defense Services (NLADA, 1984; ABA, 198S)andards for the
Administration of Assigned Counsel Systems (NLADA, 1989); Starsdand Evaluation Design
for Appellate Defender Offices (NLADA, 1980); Evaluation Desfgr Public Defender Offices
(NLADA, 1977); and Indigent Defense Caseloads and Common Sense: AneUpidaADA,
1994). Other related national standards: American Bar Assmtia8tandards for Criminal
Justice, Providing Defense Services (3rd ed., 1992); AmericarAS=ociation, Standards for
Criminal Justice: Defense Function (3rd ed., 1993); Report on Courtpte€lis: The Defense
(National Advisory Commission on Criminal Justice Standards and Goals, 1973).

With proper evaluation procedures, standards help to assfesgionals' compliance with
national norms of quality in areas where the government policgrmakemselves may lack
expertise. In the field of indigent defense, standards-basexbsassnts have become the
recognized norm for guaranteeing the adequacy of criminal defengees provided to the poor.
NLADA standards-based assessments utilize a modified versidheoPieczenik Evaluation
Design for Public Defender Offices, which has been used 4i8€é by NLADA and other
organizations, such as the Criminal Courts Technical Assist@roject of the American




University Justice Programs Office. The design incorpora&eiewing budgetary, caseload and
organizational information from a jurisdiction in addition tdeswisits to perform court
observations.

The current NLADA site assessment methodology employs the nasitamalards as an
objective measurement of an individual organization’s mecimsni$or effectuating key
requirements of an indigent defense system including: indepemdancountability, training,
supervision, effective management, fiscal controls, competpresentation, and workload. In
developing a standards-based assessment methodology for thes @deesh site visit, NLADA
conducted preliminary telephone interviews with district judges,ipudfenders, law school
clinic directors, private defense counsel and the Executivectoir®f the Louisiana Indigent
Defense Assistance Board (LIDAB).

% In the wake of Katrina, several reports were done onritligent defense system in Orleans
Parish, including: The Southern Center for Human RigRe&sport on Pre- and Post-Katrina
Indigent Defense in New Orlegndorthwestern University Law SchoolAccess Denied: Pre-
Katrina Practices in Post-Katrina Magistrate and Municipal Couréxd The United States
Department of Justice, Bureau of Justice Assistand@’'sAssessment of the Immediate and
Longer-term Needs of the New Orleans Public Defender Syském current report differs than
these others in scope. Because of the support of the LouisiaraBatafAssociation, NLADA
was able to be more thorough and spend more time on site andimeranalyzing available
data than was possible for these other endeavors. The csiudgtalso had an eye toward
developing a more specific long-range sustainable reform plarread¢he others were more
intent on addressing the immediate crisis needs. NLADA wighégank all who participated on
these three studies, and recognizes that these three repertsitieal in fixing some of the most
immediate needs in New Orleans while we took the necessaey tb complete the more
comprehensive study. As with the LSBA/Yale Law School discussiddsADA'’s
recommendations were informed by these three studies but not behbolteem in any way,
shape, or form.

4 The American Council of Chief Defenders (ACCD) is a section of NLABs brings together

public defender leaders from across the country to promotgufdice systems by advocating
sound public policies and ensuring quality legal representation to pgbplare facing a loss of
liberty or accused of a crime who cannot afford an attorney.

% In-person or telephone interviews were conducted with each dblbaving: (a) Orleans
Parish Criminal District Court Judge$Calvin Johnson (presiding judge), Terry Q. Alarcon,
Lynda Van Davis, Ernest Hanson, Arthur Hunter, Julian Parked, Benedict Willard]; (b)
Orleans Parish Juvenile Court Judgé&3avid Bell (chief judge), Mark Doherty, C. Hearn Taylor,
and Ernestine Gray]; (cCourt Personnel[Derrick Freeman (director, Juvenile Drug Court
Program), llona Picou (juvenile court recovery coordinator), Sharg8iors (criminal court
administrator), Geoff Stewart (clerk of the juvenile court)bBdle Thomas (interim judicial
administrator)]; (d)District Attorney StaffEddie Jordan (district attorney), Ralph E. Brandt, Jr.
(executive assistant DA), Brandi Dohre, Val Solino, and Byraliams]; (e) Current Orleans
Indigent Defender BoardDenny Le Boeuf (chair), Derwyn D. Bunton (treasurer), Phillip A.
Whittman, Jr., Dane S. Ciolino, Kim Boyle, John T. Fuller, Pastader]; (f)Former Orleans
Indigent Defender BoardJames C. Lawrence, Jr., and Laurie White]; QyJeans Indigent
Defender Program StaffTilden Greenbaum (chief public defender), Jason Cantrell, Donald
Donnelly, Dwight Dosky, Derrick Honore, Clyde Merritt, Joe Mey&iP. Murrell, Townsend
Myers, and Jeffrey Smith]; (Hpthers[Jean Faria (assistant federal public defender and former
Executive Director for Louisiana Indigent Defense Board), Edwaeenlee (Executive Director,



Louisiana Indigent Defense Assistance Board), David A. LindsegbéEion & Parole District

Manager 3/Adult Division of Probation & Parole), Jim Looney €dior, Louisiana Appellate
Project), Sheila Myers (clinical professor, Tulane Lavhd®dd Criminal Defense Clinic), Jelpi
Picou (Director, Capital Appellate Project and former Exeeutdirector of the Louisiana
Indigent Defense Assistance Board), Neal Walker (Directanjisiana Capital Assistance
Center), and Richard A. Winder (Director, Department of Humarvics, City of New

Orleans)].

% Historically, state government in Louisiana has had tp oel speculation and presumption
about how best to fund criminal justice components because of the olremghelearth of
objective data. Policy-makers simply need to know basic indidefiense financial and caseload
information in order to be able to prioritize and allocate scaesources to the most serious
needs.

No corporate entity, whether public or private, would attempitstifyj their present state of
affairs without such sound data. Yet, before SB 323 was endbte&tate of Louisiana did
essentially that by allowing each local indigent defenderdottause whatever standard they so
choose to assess public defender caseload (by indictment, by defebgaritarge, etc.).
Louisiana law now defines how cases must be counted so thatisdlictions must provide
uniform data on workload. To guard against claims of polelites in data reporting, SB 323
took its basic “case” definition from The Conference of Statirt Administrators and the
National Center for State Courts — well-respected, indeperadgmnicies unassociated with any
bar agency. It should be noted that the American Prosecutorsréesestitute also uses the
recommended “case” definition in its national and local workload aseaessm

The bill also uniformly defined “indigency.” The law createsirgyle standard by which all
defendants are judged, to assure taxpayers that only the tedy aee afforded free counsel.
The standardization of who is deemed indigent also recogthieesmple fact that qualifying for
appointment of counsel should not be dependent on the Parish in whidrigouivas alleged to
have been committed. Thus, the legislation mirrors the national standardsgiéfardship” and
sets a presumptive standard based on federal poverty guidelimesvay consistent with the
majority of states. See: Tleuidelines for Legal Defense Systems in the United Stmiesd by
the National Study Commission on Defense Services state“fe]ffective representation should
be provided to anyone who is unable, without substantial financial harashimself or to his
dependents, to obtain such representation (Guideline 1.5.).” “Substaatitdhip” is also the
standard promulgated by the ABAARA Standards for Criminal Justice: Providing Defense
Services5-7.1 states: “Counsel should be provided to persons who are fihangiable to
obtain adequate representation without substantial hardship Hjle \WBA Defense Services
Standard 5-7.1 makes no effort to define need or hardship, it does pdghilzt of appointed
counsel because of a person's ability to pay part of theoEospresentation, because friends or
relatives have resources to retain counsel, or because bond has been qostedbe

In practice, the “substantial hardship” standard has led joaisgictions to create a tiered
screening system. At some minimum asset threshold, a deteisdaresumed eligible without
undergoing further screening. Defendants not falling below the pptsenhreshold are then
subjected to a more rigorous screening process to determindrifp#itBcular circumstances
(including seriousness of the charges being faced, monthly expertsggqrivate counsel rates)
would result in a “substantial hardship” were they to seek to retairt@geansel.

Please note, the site team noted several instances in wikigiavision of SB 323 was not
being followed. Several New Orleans judges were still denyoonggel to people simply because
they were able to post bond. All national standards, especialigridan Bar Association
Defense Services Standard 5-7.1, prohibit such practices. Thesboultl recognize the fact that
simply because a defendant’s friends and relatives aret@tdebble together resources to get



them out of jall, it does not mean that the defendant has anywbar¢he resources necessary to
hire a private attorney without a substantial hardship. daidiana, it would have cost a
defendant $600 to post a $5,000 bail. NLADA conducted an infonmadys of private criminal
defense attorneys in the area and determined that the cosihgfdny private criminal defense
lawyer for the simplest of felony charges generally runs between $5,000-$10,000.

The adoption of SB 323 also ensures that people are assesséma court cost of $35,
whether they be from a rural parish, an urban parish anaitional parish. The guiding principle
on this recommendation was that the level of funding availablentindigent defender board
should not be dependent on the political will of a local judge to raise fees.

" SB 323 also reconstituted the Louisiana Indigent Defense &ssésBoard to meet national
standards of independence. To be efficient and effective, thesight board needed to be
broadened in accordance with prevailing standards and bestesachiational standards call for
a diversity of appointing authorities withqual ownership for proper oversight by all three
branches of government so that no single branch can unduly influendelivery of the right to
counsel. Best practices suggest that law schools and thebatashould also have appointing
authority. The people in need of defender services should have antadwodhe policy board —
to both empower them to make decisions and to ensure that tleeo¥die voiceless is heard in
all policy decision. National standards also expressly forttiteaprosecutors, law enforcement
representatives, judges and court officers from participation ocovrsight board for the simple
reason that there is a clear conflict of interest. ASheeveport Timeeditorial points out in
regards to prosecutors’ involvement in indigent defense issyms:wouldn't let University of
Florida help pick the Louisiana State University's football coaffie Shreveport Time$Scare
Tactics Out of Order: Prosecutors Off Base in Opposinggémdi Defense Reform Bill.”
(6/6/2005)]

National experience also dictates that those people standingrioially benefit from the
policies of a board like LIDAB should not be permitted to hold board ipositthat form said
policies. Currently 31 states and the District of Columbigeha statewide indigent defense
commission (or 63%). Of these jurisdictions, just three of 3#vaflublic defenders to have an
appointing authority (or 9%). In fact, more states (5 of 32, or)l&%écifically prohibit public
defenders or private assigned counsel attorneys who take indefentse cases from oversight
commissions than allows for them to be on the commission. In the batdrtbe states with
commissions (75%) the lack of specific exclusionary languhge never been to my
knowledge put to the test of trying to put an active public defemaléhe commission because of
the clear conflict it would cause.

% The nationally-renowned Justice Programs Office (JPO) previdehnical assistance to
federal, state, and local justice systems with a partieugrhasis on: 1) public accountability of
government agencies and officials; 2) the ethical redlpitities and standards of performance of
government employees; and, 3) the cultural and historical foondatif the role of courts in a
democratic society. JPO provides these services for all components ofrtimalgustice system
— not simply for the defender services.

2 professor Sullivan is a member of the NLADA site team.

%0 “Even if open felonies were reported uniformly and accurately, and LIDABmagosition to
verify the statistics, ‘opened felony cases’ or ‘new assémgei is not a sound measure of
resource need. First of all, a jurisdiction may have a higbeptage of juvenile delinquency
cases or misdemeanor cases that is never factored into thereqé@r example, District Y may
have 500 felony cases, but only 100 juvenile delinquency cases wbéstgad Z may have 450



felony cases, 250 juvenile cases and 1,000 misdemeanor cases. thinaderrent LIDAB
formula District Y would get more assistance despite Disfricaving a greater need for services
(assuming that both hypothetical districts are uniform in evergrovay — e.g., have the same
cash reserves, etc.).” NLADAnN Defense of Public Access to Justi@®04. Page 62.

31 “More importantly, new felony assignments alone cannot give emrae portrayal of need
without an examination of pending cases, as explained earlidrisnrdport. For instance,
suppose that District A has 220 new felony cases in a giverbyéaan only dispose of 150 of
them. It leaves a balance of 70 cases still to be complataty the ensuing year. If in year two
the same District is assigned another 220 felony cases butiltamly adequately dispose of
150, the District will have 140 cases pending at the startaftheee. This means that in year
three, District A has 360 felony cases to work on (despite logihg assigned 220 new cases).
Contrast this with District B that has 250 new felony cassigned to it during year one but can
dispose of all of them. The same thing happens in each otibisecuent years. Under DAF
disbursement calculations, District B would get more fundiggi(eaif all other factors are equal)
though District A has a greater need for indigent defense resources."PHiig. 62.

%2 Simply reporting open feloniegithoutany independent verification of those numbers may lead
to a situation in which a local indigent defense system gimgver administratively closes out
the cases correctly leaving a large number of open cases bandke The large number would
result in more resources despite the fact that the regontas based on inefficient and non-
effective administration of the system.

¥ performance based budgeting (PBB) has two distinct effactprograms and program
managers. First, decision makers allocate funding based on then mfteetiveness and quality
of programs. Second, management accountability is subject ttiebjevidence with respect to
achieving results. Effectiveness is rewarded in a PBBremvient, rather than popularity or
political advantage.

% Though there are currently not enough resources to fund everiajutiitrict at appropriate
levels, the current LIDAB budget could be pro-rated such that gudicial district uniformly

receives the same portion of their total need (i.e. evergigldiistrict will receive a uniform
“60%" of their actual need, or whatever the appropriate percentage ends Up being

% At a 2004 meeting of the Louisiana Task Force on IndigentrdefeNLADA Director of
Research, David Carroll, estimated that Louisiana neecast $5 million to adequately fund
indigent defense services. That projection was deliverdu avitaveat that the general lack of
data may it difficult to make an accurate assessment. Thmi#ishh estimate was memorialized
in the concurrent resolution passed in the first extraordiresgian of 2006 asking for federal
government support of indigent defense services in LouisianaKptrdha. NLADA
recommends that LIDAB and state policy makers think of the $#ilomestimate as a floor for
proper adequate funding.

NLADA believes that there is a potential conflict for ouramigation to recommend that
LIDAB hire us to conduct the needs assessment and financijacfioa. As such, we point
LIDAB to the American Bar Association’'s Standing Comsetton Legal Aid & Indigent
Defense (SCLAID) and its Indigent Defense Advisory Group (IDAS an appropriate resource
to conduct this work.

% «An IDB in a judicial district in which the need for publitefense services is greater than can
be afforded through court costs must look for cost savings toafitzat. There are only two



ways to cut costs related to indigent defense: either retdaceumber of cases coming into the
system or cut spending on salaries and case-related expenses. pitic defenders do not

control their own caseload (it is dictated by the prosecution andsy, IDBs across the state
have turned to low-bid, flat fee contract systems in which emnaty takes all of the indigent

defense cases in a jurisdiction for a fixed fee. Flat-fee@&cistcreate a financial disincentive for
the attorneys to provide adequate representation since theegttoust pay for all case-related
services (investigation, expert witnesses, etc.).” NLADA Defense of Public Access to Justice
2004. Page 31.

Louisiana’s current contract system is mostly based ondtatbmpensation of attorneys
described above. Flat fee contracting is oriented solelyrtba@st reduction, in derogation of
ethical and constitutional mandates governing the scope and qofligpresentation. Fixed
annual contract rates for an unlimited number of cases, ascprhaturrently in much of
Louisiana, create a conflict of interest between attorneychedt, in violation of well-settled
ethical proscriptions compiled in theuidelines for Negotiating and Awarding Governmental
Contracts for Criminal Defense Servicegjtten by NLADA and adopted by the ABA in 1985.
Guideline 111-13, entitled "Conflicts of Interest,” prohibits cautts under which payment of
expenses for necessary services such as investigations, wipegses, and transcripts would
"decrease the Contractor's income or compensation to attornegrseopersonnel,” because this
situation creates a conflict of interest between attoamelyclient. The same guideline addresses
contracts which simply provide low compensation to attorneygraadiced in Avoyelles Parish,
thereby giving attorneys an incentive to minimize the amoumtook performed or "to waive a
client's rights for reasons not related to the client's best stéere

For these reasons, all national standards, as summarized égltite of the ABA'sTen
Principlesdirect that: "Contracts with private attorneys for puldisdense services should never
be let primarily on the basis of cost; they should specify pedoce requirements and the
anticipated workload, provide an overflow or funding mechanismxXoess, unusual or complex
cases, and separately fund expert, investigative and other litigation tssgrpizes.”

3" The Office of Public Defense Service contracts with tenprofit organizations to provide

primary indigent defense services in 11 of the state’s 3@tiesu Twenty-four counties are
served through either consortium contractors or individual law/rivate attorney contracts. In
one county, indigent defense services are provided through an assmmeslcplan. In this

county, and for conflict representation in other counties, the Qffigs attorneys an hourly rate.
All individual private attorneys must apply to the Officedareceive certification in order to
receive appointments.

% For example, in fiscal year 2000-2001, the workload for the Pubfenber Services of Lane
County (Eugene) was estimated at a total of 12,668 cases, or &884 for each six-month
period. An appendix to the contract delineates the estimatetbadsby case type — e.g., four
murder cases in the year; 4,752 felonies; 1,992 non-DUI misdeme&@4rBUl misdemeanors;
2,760 violations of parole; 216 contempt, mental health or othgémeatters; 720 appeals; 192
juvenile dependency proceedings; 1,032 dependency review hearings; 26ie jywebation
violations; and 16 cases representing parents in termination-aftplarghts proceedings. Each
type of case has a presumptive dollar value attachedtaséd on the presumptive number of
hours of work required — for example, $15,000 for a non-capital firsedegurder case, or
$2,200 for representation of a parent in a termination-of-parental-rightsegnoge

% First and second degree murder cases require proof ofydiaes of criminal litigation
experience, familiarity with Massachusetts criminal coudsyise as lead counsel in at least ten
jury trials of a serious and complex nature over the precediagyéars, at least five of which



have been life felony indictments resulting in a verdictjsi@e or hung jury. As with Superior
Court certification, applicants must submit information along wi&bommendations of three
criminal defense lawyers.

0 A full-time attorney (i.e., a 40-hour work week) with two wegksation and observing federal
holidays will work 1,850 hours in a year.

*I NLADA recognizes that the appellate circuits do not follow¢heent judicial districts in all
instances. In the fMjudicial district, De Soto Parish is in the Second Appel@iteuit while
Sabine Parish is in thé*Tircuit. Similarly, the 18 judicial district is split over two appellate
circuits (St. Martin & Iberia Parishes in thd Gircuit; St. Mary Parish in the*Circuit). Finally,
the 23" judicial district has Ascension and Assumption Parishes it*ttigpellate Circuit while
St. James is in thé"s NLADA advises that in these few instances it is bestmbréak up the
local judicial district in favor of the appellate circuit.

*2 The citizenry of Louisiana will have to decide an appropriateshold to require full-time
public defenders. We suggest that the threshold be based on th&€@000s and, at least,
guarantee full-time public defenders in jurisdictions with a pojuriadf 400,000. Serious
consideration should be given to lowering the threshold to 150,000.

* |ndiana’s indigent defense standards are promulgated by thanéndPublic Defender
Commission. Their standards are availablevatw.in.gov/judiciary/pdc/

** The sixth of the ABA’sTen Principlesprovides that: “Defense counsel’s ability, training, and
experience match the complexity of the case. Counsel should bevassigned a case that
counsel lacks the experience or training to handle competentlgoamdel is obligated to refuse

appointment if unable to provide ethical, high quality representation.”

%5 Under Guideline 2.11, the primary function of the Indigent Defe@smmission should be to
select the State Defender Director. The Chief Public ke should only be removed for just
cause. Guideline 2.12, Qualifications of Defender Director and Gonslibf Employment: “The
Defender Director should be a member of the bar of the istathich he is to serve. He should
be selected on the basis of a non-partisan, merit procedurenthaes the selection of a person
with the best available administrative and legal talentardigss of political party affiliation,
contributions, or other irrelevant criteria. “The DefendemrebBlor's term of office should be from
four to six years in duration and should be subject to renewal. The director shbbh&lremoved
from office in the course of a term without a hearing procedure at which goodicatsan.”

“® The switch from “public defender” to “public advocate” is mdrart just a linguistic exercise.
The name change signifies to the people seeking their servictiseiteis now a special focus on
advocacy of the public.

*" “Since 1976 jurors in Orleans Parish have recommended that dtte plenalty be imposed
against 36 defendants. However, of the 36 capital cases, 23teljirbacame ‘decapitalized’ as
the result of direct review in this Court or in the Uditgtates Supreme Court, post-conviction
proceedings in the district court, or by executive action of tneor's office. In addition, one
case remains pending in the district court on remand from this Galowing conditional
affirmance of the defendant's conviction and sentence.” StatanisH892 So. 2d 1238, 1259-
1260 (La. 2005)



8 The Louisiana Constitution art. 1, § 17 guarantees that "theeatehsll have a right to full

voir dire examination of prospective jurors and to challengegyveremptorily.” [cited in State

v. Hall, 616 So. 2d 664, 668 (La. 1993), which overruled a death verdict from Orleans, noting that
the trial judge failed to give defense counsel wide latitude in quasggni

9 In 1992, the Louisiana Supreme Court reversed because of ineffassistance a death
sentence in a case in which one of the veteran defenders had beeal tlavyer. State v.
Sullivan, 596 So. 2d 177 (La. 1992) The conviction was upheld, but later reversedevandif
grounds in_Sullivan v. Louisian®08 U.S. 275 (U.S. 1993). The state supreme court made
striking findings about the complete failure of counsel to gmepmitigation. The practice it
described seems quite parallel to many of the current defeades. This case is how 14 years
old and could have been used to change the practice, but it appearsethad little impact on
the defender office. We quote below a significant portion of the opinion:

We note at the outset Sullivan's trial counsel, in the ev@grttearing, candidly
admitted he failed to prepare for the penalty phase of thebgtduse he "arrogantly”
thought the jury would return only a second degree murder convidi@meby
precluding a penalty phase. Given the facts of this case, vewddlis assumption to
have been unreasonabM/e agree with the court which conducted the evidentiary
hearing that any time a defendant is charged with first degree mutefsmse counsel
must prepare for the eventuality that a guilty verdict inayeturned(emphasis added)
See Blake v. Kemp, 758 F.2d 523, 533 (11th Cir.), cert denied, 474 U.S. 998, 106 S.Ct
374, 88 L.Ed.2d 367 (1985) (attorney who fails to make preparation for yp@hase
deprives client of reasonably effective assistance of cgungebtnote omitted]

We conclude in this case a reasonable investigation would haweeoed mitigating
evidence. Counsel would have been able to put before the jufadh&ullivan was
raised in an abusive, alcoholic, often brutal environment. Sndvaother and sisters,
had they been contacted, would have testified at length and catetahe details of
Sullivan's turbulent childhood. They also would have told the jugy tbved him and
pleaded with the jury to spare his life.

Further inquiry by Sullivan's counsel would have proved the existédnoesrtal
illness and explained its significance. The records of Sullv1968 hospitalization for
schizophrenia were readily accessible.

The Court continued:

We next conclude there can be no tactical reason for defenselfaikire to put
this evidence before the jury. "Strategic choices mader &ftgs than complete
investigation are reasonable precisely to the extent thasonable professional
judgments support the limitations on investigation." Busby, supra,lafcitihg Burger
v. Kemp, 483 U.S. 776, 794, 107 S.Ct. 3114, 3126, 97 L.Ed.2d 638 (1987)).

Counsel's frank admission in the evidentiary hearing that he conduooted
investigation whatsoever because of his abiding faith inahibty to obtain nothing
more severe than a second degree murder conviction negates sanyptaen trial
strategy motivated the decision to keep this evidence franjury. Rather, it was
counsel's complete failure to perform his duty to investigater¢isatted in the jury's not
having the benefit of the mitigating evidence, evidence whiak toth relevant and
admissible. See Lockett v. Ohio, 438 U.S. 586, 605-06, 98 S.Ct. 2954, 2965, 57 L.Ed.2d
973 (1978). Under these circumstances, then, we conclude theoferegresentation



Sullivan received at the penalty phase of the trial amounted totitooosally
ineffective assistance of counsel. State v. Sullie® So. 2d 177, 191-192 .

% Again, theCitizen case allows for death penalty case to be halted upon motion ofsdefe
counsel for inadequate resources.

°1 See: West Virginia Office of Legislative AuditdPreliminary Performance Review of Public
Defender Service$1998) - available at www.wvpds.org; West Virginia Public Defender
Services, Report of the Indigent Defense Task Fordanuary 2000 — also available at
www.wvpds.org. Report includes: The Spangenberg Grdtipal Report to the West Virginia
Indigent Defense Task Forcdanuary 2000; North Carolina Indigent Defense Servi€é62
North Carolina Public Defender & Private Assigned Counsel Castelit Analysis2003 —
available atvww.ncids.org.

°2 The Commentary to the ABA Guideline notes: “In terms of actual numbers of houstehie
the defense of capital cases, recent studies indicate tetakéhousand hours are typically
required to provide appropriate representation. For examplie-dapth examination of federal
capital trials from 1990 to 1997 conducted on behalf of the Judicafe@nce of the United
States found that the total attorney hours per representatioapitalccases that actually
proceeded to trial averaged 1,889.”

In other jurisdictions, it is well settled that defense a¢ys may only work on one trial level
capital case at one time. In Washington state, by Court Rub¢h ‘®unsel at trial must have five
years' experience in the practice of criminal law, be faamilvith and experienced in the
utilization of expert witnesses and evidence, and not be presseiyng as appointed counsel in
another active trial level death penalty case.” SPRC 2.
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&grsup&set=SPRC&ruleid=s
upsprc2in King County, Washington, by contract with the County, a defendee dfifat had 32
open cases would have 64 attorneys working on those c#&3deans defenders in effect are
carrying caseloads that are more than 20 times greated#fienders in King County. Professor
Singer reports that in Colorado, the defender office alsibelihattorneys to one capital case at a
time.

The OIDB capital caseload exists in the context of a crinusdice system in which it is
accepted that part-time public defenders will handle 600 fetasgs per year. One former
capital attorney reported in May that he was juggling 1000 fetases, and he could not find
some of his clients. One former defender reported that befoteuthieane, he would receive 25
new clients every other week, and do his private practice orottrer weeks. That lawyer
admitted that “some days my head was spinning.” This casadgaitvalent to 1200 felony cases
per year, is eight times the national standard of 150 casdéavper per year. (At 1650 billable
hours per year, this caseload would permit only 1.38 average houfelgey case. This is
shockingly insufficient to provide effective representatiorhe Tawyer reported that he won
acquittals in 9 of ten defender trials, with the other resulting in a lelSaege.

One veteran lawyer reported that he used to do one capéa gasir within a regular felony
caseload that ranged as high as 400 to 500 per year. Héatakoktwould try 50 to 60 trials a
year and one year tried 102. He was able to resist continuantks BA and had one of the
highestnolle prosrates. He agreed that he was basically “winging it”. Heidleed the practice
as “guerilla lawfare”, with a jiu jitsu defense. He usedtigsdocket as a device to put pressure
on the judge, to get reductions, dismissals, decent sentencesckht@vledged that “maybe
something is short-changed.”

He noted that “custom and usage” in New Orleans was thiat waauld take about a day.
When he himself was a judge for a while, he pushed a cafadatiotfinish in four days. “To me,




it seemed like the way things are done.” This was defipéteequest of the non-defender trial
lawyer, Clive Stafford Smith, to take two weeks. Thers wa penalty phase in the case. At the
time of the hurricane, he had 200 open cases in his section of Elisitist of clients was wiped
out in the storm, and he has been reconstructing it, identifyingt &foof his clients in his
section, and about 70 in another section that he was coveringttegtestorm. This lawyer
criticized his colleagues for pleading so many people guiityohg sentences, and gave an
example of a prostitution case he tried in which he won an acquéliahg the jury he was
ashamed of his colleague who had told the client to plead guilty in an easiger c

This attorney said that he had tried about two dozen capits, Gastaining a few acquittals,
and the only death verdict, his first capital case, wagseudeon appeal. He only had about half a
dozen penalty phase trials. This lawyer reported that he has cut back lies préice since the
early 1990's, and never really regarded himself as a pateafender. He noted that he did do a
first degree murder case in Jefferson Parish as his last real ltpprase.

The defenders seem to think that their workload is manageableéargkeherally they do a
competent job. There is no question that at least some of theknamor hours. One of them
provided prompt email answers to several questions a memudee dILIADA team sent on the
weekend, at night, and on a holiday. Another attorney reported thairhéhie courthouse from
9 a.m. to 7 p.m. most days. But the amount of time they can spend on a case is guite limite

One veteran lawyer recommended that the defenders shoulll timdu He said that “The
practice of law is a business.” He said that faced withctiaice between staying in court on
defender work or going to the office to generate new privatentess, “logic says it is going to
prey on your mind.”

Ed Greenlee, head of the LIDAB, wrote of the caseload standahy $¢DAB: “5 is the
maximum. Even though we don’t formally have case weighting procgdimfermally that is
what the conflict panel directors do is to subjectivelyitlitne cases based on the severity. That
is why it says no more than 5.” It appears that almost pitataattorneys in publicly funded
capital trial offices have a private practice. Mr. Greendlescribed the modest limitations on that
practice: “They are allowed a minor outside practice. Thetditons are no outside capital or
other serious criminal cases or serious civil casesnibitld require a trial that would keep them
out of the office. In effect, they mostly handle DWI, trafficdoug cases that don’t require much
in the way of in court appearances.”

3 As noted above, the defenders have limited support staff and espeurces. The capital
defenders report that they do not get timely investigation t&pod that in some cases they do
their own investigation, carrying a tape recorder. They woud ‘@ true mitigation expert to
help me do the things | am not qualified to do”, and to obtain recordspaychological
evaluations.

The head of the capital unit said that at times the céggkrs had to share an investigator
with ten other lawyers. They had a “great” investigatmua ten years ago, but she left saying
that she had to lower her standards to keep going. Theatisknowledged that one of the
staff investigators had been fired from his previous job peliae officer. He said he did not
know the reason for the firing.

One defender said that he relies on experts who will workder He said that there have
been times when he has not been able to get an expert, noting evtéch he wanted a
psychiatrist to be prepared for the penalty phase. He saiddheotliask because he knew the
financial state of the office and “the mood of the judges”. Hemes that this situation puts the
director of the defender program in a bind, choosing betweenesalar staff and experts for the
client's case.

One defender said that he can assess competency himself. Thaedefeequently have
relied on doctors willing to work without compensation as expeitsileBly, one defender said,



when asked whether he would have an expert to testify about the effects cenhigfdbng-term
alcoholism: “As to expert, and not being facetious, but we inekew Orleans are unfortunately
all experts on the effects of alcohol. One of the benefitévioigl in a city where there are no
closing laws and many visitors come to get drunk.”

The ABA commentary states: “Counsel's own observations afih’'s mental status, while
necessary, can hardly be expected to be sufficient to deteatrtheof conditions (e.g., post-
traumatic stress disorder, fetal alcohol syndrome, pestigdsoning, lead poisoning,
schizophrenia, mental retardation).” 31 Hofstra Law Review 913, 956 (footmitted).

The most senior capital attorney said that he would likeNth&DA team to recommend
money for experts. He noted that if the defense asksotmt for money for experts, the judge
says the office has money. It has been a “long, long time” smoeitaof state expert was used.
He said that they need more resources, equipment, investigatdrdedicated funds for experts.
He said he currently has two cases that require experts, agesting that he would not have the
money for them, said “I'm going to cry and hope they will get life.”

** Many important rights of the accused can be protected and mésenly by prompt legal
action. Defense counsel should inform the accused of his oighés at the earliest opportunity
and take all necessary action to vindicate such rights.nBefeounsel should consider all
procedural steps which in good faith may be taken, including, fangea motions seeking
pretrial release of the accused, obtaining psychiatric examinaf the accused when a need
appears, moving for change of venue or continuance, moving to suplggalyi obtained
evidence, moving for severance from jointly charged defendantssesking dismissal of the
charges.

One of the most striking omissions in the New Orleaastige is the lack of any mitigation
preparation before the district attorney makes the chadpegsion to seek the death penalty.
Generally, the capital defenders do not work on the cases ulgdsat60 days after the client is
taken into custody, after the state has made the decisionkialasas. The head of the capital
unit said that when he knows of an inmate who has had a pratynhearing he asks the
mitigation staff to give an opinion on the need for experts.HButioes not assign an attorney to
the case until the 60 days has passed, because he does nothageulces to do so. He notes
that a significant percentage of cases are “refused’puistued by the district attorney-and that
many are “accepted” as charges other than first degree murder.

He agreed that it would be helpful to do mitigation work betiogecharging decision, if the
district attorney would be willing to listen to it. He remigered one case in which the district
attorney had given him that opportunity. A senior district attorregd that “if we feel a deal is
appropriate, we make sure to get a lawyer” for the defend&hen told about the King County,
Washington, practice of the defense presenting comprehensiveatinitigpackages to the
prosecutor before the death penalty charging decision is madenibe district attorney said, “I
have never seen that. What | have seen OIDB do a high school kitlhaud found.” He noted
that in one case, the defense attorney brought family recotd$ they had had before the grand
jury, “it probably would have been different.”

5 There is reason for concern, however, about the OIDB lawyetk'irskhe investigation,

preparation, and presentation of mitigating evidence, based onirtfremuent use of expert

witnesses, their failure to develop mitigation presentationthe district attorney prior to the
charging decision, and some case law indicating a compldteefdn the past to conduct
mitigation investigation. Even if skilled, their overwhelmicaseload and lack of support staff
make it impossible to prepare consistently effective gaiion presentations. It is clear, as
discussed above, that generally no negotiations occur duringitibel dirst 60 days of the case,
as the defenders do not even represent the defendants duriighéhatrt addition, because of



limited resources, the lawyers make judgments about whicls ceesed mitigation. This is a
dangerous approach and in conflict with ABA Guidelines and the natsbaadlard of practice
and the standard of practice other Orleans capital lawyalewvf There simply must be
development of a mitigation package and evidence in anyicageich the government has not
made clear that it will not seek to kill the client.

*® The OIDB lawyers do not conduct thorough investigations. As thenesrary points out, this
risks not only death verdicts but also conviction of innocent people:

“ Unfortunately, inadequate investigation by defense attorneysved as faulty eyewitness
identification, coerced confessions, prosecutorial misconduct, faife®use informant
testimony, flawed or false forensic evidence, and the @pecinerability of juvenile
suspects - have contributed to wrongful convictions in both capithhon-capital cases. In
capital cases, the mental vulnerabilities of a large gowf the client population compound
the possibilities for error. This underscores the importanaef@nse counsel's duty to take
seriously the possibility of the client's innocence, to sdagircarefully the quality of the
state's case, and to investigate and re-investigate all possibieses.”

The Commentary outlines the elements of an appropriate gt including interviewing
“ witnesses familiar with aspects of the client's life history thigiht affect the likelihood that the
client committed the charged offense(s), and the degree of culpadnilityef offense....”

The Commentary also points out investigation needs that the @ikyers typically do not
meet:

“Because the sentencer in a capital case must consideligation, "anything in the life of a
defendant which might militate against the appropriaterésthe death penalty for that
defendant,” "penalty phase preparation requires extensive andalfjenenparalleled
investigation into personal and family history." At leastha tase of the client, this begins
with the moment of conception.” [footnotes omitted]

>" NLADA acknowledges and applauds the Louisiana Public Defendswchgion’s proactive
approach to indigent defense reform by spending time developingoamrgfian. Though
NLADA takes exception to the “opt out” provision of the LPPkan, it should be noted that we
have adopted many aspects of their work, including a reasonabteutralf the changes rather
then a sweeping change on a specified date, a contract based systempaatizaggpn.

8 Amburgey, Bryce. Kentucky Department of Public Advocacy. "'8/il1 Drive Crime Rates
and Defender Workloads Up? The Experts Say Y&1ADA Cornerstone Winter 2001/2002,

Issue 4; Gould, Eric with Bruce Weinberg and David Mustard. nmi€rRates and Local Labor
Market Opportunities in the United State: 1979-1997. National buséd&conomic Research
Summer Institute Workshop. Cambridge, MA. July 6, 1998 (Revised October 2000).

* The State Comptroller of Alabama keeps $50,000 from the fundfset ahe costs of
administering the fund.

%9 As noted in SCR 25 of the first extraordinary session of 2006etfisdture has memorialized
that the estimated need for indigent defense in Louisiamatleei neighborhood of $55 million
dollars a year. Admittedly, this estimate is based onduondata, but it does incorporate an
intimate understanding of indigent defense funding in the otherad&sstor example, despite
having a lower crime rate and lower poverty rate than LouisiAtebama state government



spends about $37 million (or nearly twice the amount that the Statouisiana currently spends
and nearly four times more than Louisiana spent prior to @oveBlanco’s recent budget

increase) to augment its indigent defense alternative revareems for a total expenditure of
$45 million. By comparison, a state like Oregon (with a popuidtiat is three quarters the size
of Louisiana and has a vastly lower crime and poverty ratejdspeearly $100 million on its

defense services.

. One out of every 121 Louisiana residents are incarcerattsiénal prison, state prison or
local jail (37,000 of the state’s nearly 4.5 million residents. tédhStates Department of Justice,
Bureau of Justice Statistics. July 2003.

%2 Louisiana’s crime rates are among the highest indhetry. For example, Louisiana ranks

22" of the 50 states in population. In 2000, Louisiana had a total Crime In@e422.8 reported
incidents per 100,000 persons, ranking the state as having the ti@irest total Crime Index of

the 50 states. For violent crime, Louisiana had a reported inaideniof 681.1 per 100,000
people. This ranked the state as having the 7th highest occufoengelent crime among the
states. In the same year, Louisiana had 12.5 murders per 100,000 pewihg tlae state as
having the highest murder rate in the country.

To complete the picture, Louisiana’s robbery rate was 168.5 ratidmgjate 8th highest for
robbery. The state also had 466.6 aggravated assaults for every 1880p0€) the 6th highest
among the states. For crimes against property, the staterbpdréed incident rate of 4,741.7 per
100,000 people, which ranked as the 5th highest. Louisiana has the 4th higlyésty rate in
the nation. Larceny-theft was reported 3,229.9 times per 100,000 pedaisiana, which is
the 7th highest among the states. Vehicle Theft occurred 475.9 times per 100,000 peogte, the 10
highest among the states. All statistics are for the year 2000.
(http://www.disastercenter.com/crime/lacrime.htm

% See Indigent Defense Caseloads and Common Sense: An (RHARA, 1992), surveying
state and local replication and adaptation of the NAC caseload limits.

% National Advisory Commission on Criminal Justice Standards apelsGTask Force on
Courts,Courts(Washington, D.C., 1973), p. 186.

5 NSC, Guideline 5.1, 5.3; ABA, Standards 5-5.3; ABA Defense Functiond&te 4-1.3(e);
NAC, Standard 13.12; Contracting, Guidelines III-6, 1lI-12; Assigned GaurStandards
4.1,4.1.2; ABA Counsel for Private Parties, Standard 2.2 (B) (iv).

 The NAC workload standards have been refined, but not sueglany a growing body of
methodology and experience in many jurisdictions for assessiatkfad” rather than simply
the number of cases, by assigning different “weights” to diftesges of cases, proceedings and
dispositions. See Case Weighting Systems: A Handbook for Budget Prepa(atigkDA,
1985);Keeping Defender Workloads Manageatereau of Justice Assistance, U.S. Department
of Justice, Indigent Defense Series #4 (Spangenberg Group, 2001)
(www.ncjrs.org/pdffiles1/bja/185632.pdf

Workload limits have been reinforced in recent years byoavigg number of systemic
challenges to underfunded indigent defense systems, where courtsvdaitrfot the conclusion
of a case, but rule before trial that a defender’s caselsldsevitably preclude the furnishing
of adequate defense representati®@ee, e.g., State ex rel. Wolff v. Rydgly7 S.W.2d 64 (Mo.
1981),cert. den 454 U.S. 1142 (1982%5tate v. Robinsori23 N.H. 665, 465 A.2d 1214 (1983)
Corenevsky v. Superior Cou86 Cal.3d 307, 682 P.2d 360 (1988&)ate v. Smith140 Ariz. 355,




681 P.2d 1374 (1984Btate v. Hangerl46 Ariz. 473, 706 P.2d 1240 (198Bkople v. Knight

194 Cal. App. 337, 239 Cal. Rptr. 413 (1983)ate ex rel. Stephan v. Smigd42 Kan. 336, 747
P.2d 816 (1987)Luckey v. Harris 860 F.2d 1012 (11th Cir. 1988)ert den 495 U.S. 957
(1989); Hatten v. State561 So.2d 562 (Fla. 1990 re Order on Prosecution of Criminal
Appeals by the Tenth Judicial Circui61 So.2d 1130 (Fla. 199@®tate v. Lynch796 P.2d 1150
(Okla. 1990);Arnold v. Kemp 306 Ark. 294, 813 S.W.2d 770 (1990ity of Mount Vernon v.
Weston 68 Wash. App. 411, 844 P.2d 438 (19%¥ate v. Peart621 So.2d 780 (La. 1993);
Kennedy v. Carlsqrb44 N.W.2d 1 (Minn. 1996). Many other cases have been resolved by way
of settlement.

" NLADA, Indigent Defense and Commonsense: An Upd#fashington, DC 1992), p. 7.

® For maximum efficiency and quality, national standards feallparticular ratios of staff
attorneys to other staff, e.g., one investigator for every three stafieys (every public defender
office should employ at least one investigator), one fuletisupervisor for every ten staff
attorneys, as well as professional business management ssteifil workers, paralegal and
paraprofessional staff, and secretarial/clerical staftdsks not requiring attorney credentials or
experience. National Study Commission, Guideline 4.1.

% For example, if attorneys recorded 2,520 hours and 288 dispositions theirigne study
under the “juvenile delinquency” classification, then the awerdglinquency case in the
jurisdiction takes eight hours and 45 minutes to bring to dispoqi#@®00/288 = 8.75). An
exception to this rule is in civil cases such as ChildneNeed of Services. Since those case-
types may continue on for years with out a formal disposition naysrwill be asked to track the
number of hearings. In these cases only, standards will bebsed on the number of attorney
hours required per hearing.

0 Public Defender attorneys are generally considered exempt exaployUsing nationally
recognized methodologies to measure workload of exempt employeed)caurd@orkweek is

used as the starting point for calculating a work year (NLARR£ognizes the fact that public
defenders often work in excess of a 40-hour workweek.) The weak is determined by
multiplying 40-hours by 52 weeks minus hours associated with vacdimigays, other

allowable leave time and required training days.

™ If a jurisdiction’s public defender work year were 1,750 hoursn tie resulting juvenile
delinquency standard in the example above would be 200 cases (1,750/80%6 Eh#s means
that no public defender attorney should handle more than 200 delinqueesyita single year
if that were the only type of case she handled. If a defendeager projects 2,200 delinquency
cases for the ensuing year, the office requires 11 attotodyandle the juvenile representation
(2,200/200 = 11).

2 There are compelling reasons to requiring attorney supentisararry a limited amount of
cases, including: (1) it helps them to stay current on crintévaland court practices as they
change; (2) watching skillful, experienced attorneys in counften good for morale and is an
effective way to demonstrate practices than less exmerikattorneys can; and (3) it provides
mentoring opportunities for less experienced attorneys througitdlmaseling” or “second-
chairing” cases. Attorney supervisors with caseloads génaral assigned more complex cases
that are likely to go to trial.

> NLADA can provide OIDB with sample performance plans from ofmablic defender



organizations to assist in this endeavor.

" A meaningful evaluation process should include both “objective” mneasof performance
such as case dispositions and other statistics, and the so-sailbgective” measures such as
courtroom observation and review of files. The “subjective” suess should be employed by
reference to the policies and procedures and may also incledpidgment of experienced
supervisors about an attorney’s courtroom performance, semsitividealing with clients and
other factors. Whether “objective” or “subjective,” theseamges should be memorialized as
performance standards and should be consistent with the NLR&#rmance Guidelineand
other national standards. The performance expectations should be puhtidhedde available
to all staff, and they must be applied equally to all staff enshme categories (for example, all
first year attorneys).

> While some of the emphasis here is on attorneys, it shouldeetbit the performance plan
should include position descriptions, performance guidelines, supervisidn evaluation
processes, etc. for ataff, although tailored to the specific position functions.

® Some practices, like watching supervisees in court, mayramaly a few times during a
supervision cycle, while others, like case discussions, couldameily occurrence. Ultimately
though, frequency should be determined individually, and may vary basegemeace levels
and individual needs.

" Some of the best community-oriented defender offices exisitith8rn states. For example, in
addition to addressing a client’s pending criminal chargespubéc defender of Knox County,
Tennessee (Knoxville) has developed a Community Law OffideOjGnith a social service
component dedicated to working directly with the client to desige akills plan of action. This
plan offers clients the opportunity to address individual needsoantiize their skills and talents
to generate personal and community value. Rather than dictatimgcéiati for the future, the
CLO empowers the client to play an active role in shapingohiber own personal goals,
including: assessment of client's physical needs including housing, ti@m$portation, and
clothing; assessment in client's need for alcohol and drugnieaegtassessment in client's mental
and behavioral health needs; aid in obtaining valid identifinatsuch as Social Security card,
valid Drivers License, or Birth Certificate; Job counselihgusing placement assistance; Life
skills classes, including budgeting and parenting; and, literlsses. In addition, the CLO
sponsors other innovative initiatives, including the “Introduct@@ommunication through Art”
program. The program is open to at-risk kids ages 11-19, or sildfnggents of the Public
Defender's Office, Juvenile Court clients, and youth at risk amgdports dramatic arts
performances, music and art classes.

Fulton County, Georgia (Atlanta) is typical of urban areasutjinout the United States with
respect to the pressures on its criminal justice systemntCalendars, courthouses and jails are
overcrowded. Judges, defense attorneys, prosecutors, probation officerancillary court
personnel cope with immense caseloads. The prevalence ofregbatause-related crime is all
but absolute and there is an over representation of people cheitgeztime who have mental
disabilities. The Fulton County Conflict Defenders (FCCD) bdban‘SB440 Youths Indicted
as Adult Defendants” program to address the needs of 13 to 17lgetgenagers who are
charged with felonies in the adult Superior Court. Upon assgt, a FCCD staff social worker
immediately begins assessment and case mitigation aegivithe social workers can complete
psychological, social and personal history assessments as needsdqu@ntly, trial strategies
can be developed quickly and effectively without the neeetiin outside experts. The social
workers are directly involved in development of dispositional amdesice mitigation strategies



related to such things as substance abuse residential treatimgrainms, supervised residential
living and outpatient treatment.

A problem faced by the SB440 program was a lack of family and soimgort for young
people charged in the adult court. This inhibited judges frdeaseng these young people on
bond and discouraged dispositions other than incarceration. Simg)yttssie was no place for
these kids to go besides jail. So, FCCD created a place kinggertners and establishing
Rosser House, a group home that cares for and supervises SB440 ouatimboration with
other community stakeholders, FCCD obtained funding to rent attwy-souse in suburban
Decatur, obtained the necessary licensing and permits, refedbthle house, installed phone
lines for each resident subject to ankle monitoring, and aiattaan established residential
service provider to supervise the youth.

8 One of the best community-based offices is The Neighborhood DefSrdéces of Harlem
(NDS) in New York City. NDS was founded in 1990 on the premiaettie public law office
should be situated in the client community rather than near the cosethdIDS offers its clients
both public defender services and civil legal services to addrdsghegbending criminal charges
and the life-situations that may have contributed to the diiecoming caught up in the criminal
justice system. NDS practices what is known nationally eenit representation. NDS clients
are assigned not solely to a single attorney but to a “éumssional” (multidisciplinary) team of
attorneys, investigators, social workers and others, alhofware expected to be able to step in
if necessary to provide services to a particular team client.

Through educational workshops and youth programs, NDS also teaches commamlters
about the legal system, the rights and responsibilities of eydoigzens and members of law
enforcement, and the myths and realities of the criminsicpisystem. Community members
ranging from teenagers to senior citizens want advice on hawaiowith police who stop them
on the street; parents and grandparents want to know how toHilelign who get in trouble; and
everyone wants help navigating a criminal justice systemstnains foreign and hostile. NDS’
education and outreach programs respond directly to these needs, pelpihg cope with the
daily frustrations and occasional crises of life in a heavily policeek iaity.

" The Spangenberg Grouphe Orleans Indigent Defender Program: An Overvigvebruary
1997. Page 28-29. The Spangenberg Group report paints a vivid imdngepaior office space
public defenders were working under at the time of their visitpage 11, the report comments
that the bathroom and kitchen look like they have not been cleanedis gnd that a rat was
reported to be in the kitchen during their visit. Spangenbe@ @mmented that the public
defender office is located next to the coroner’s office andtkiegawaft of dead bodies wafts into
the public defender office. See page 11-12.

8 |bid, page 11-12.

8 1t is also beneficial to the overall health of the orgaivmato re-integrate juvenile and
municipal court staff back into the main office. Attorneysd ataff are best served when a cross-
pollination of ideas freely float between specific criminal spéegto address the clients’ needs.

8 The name of the defendant has been changed to protectivaypr NLADA site team
members reviewed her case file and interviewed her attorneysdateahe facts stated here.

8 This problem was also described in the Southern Center’s réputividuals arrested on
criminal charges were brought to court for an initial appeee a day or two after being arrested.
Some individuals were brought to magistrate’s court, wher@lh Program attorney was



appointed ‘solely for the purposes of this hearing.” These uthaN$ reported that the assigned
attorney did not conduct even the most cursory interview to tsafifirmation about the
arrestee’s ties to the community, employment history, chargesyasther information.” SCHR.
Report on Pre- and Post-Katrina Indigent Defense in New Orleans. Page 10.

8 See Also: SCHR.Report on Pre- and Post-Katrina Indigent Defense in New Orle®ege
10. “Bonds in New Orleans were unusually high, yet OID Progrdomays almost never
advocated for lower bonds. Paid attorneys routinely and vigorouglye@rfor bond reductions.
A number of interviewees reported it was understood among asgestat if you wanted
someone to argue for a reduction in bond, you would have to hire a @it@teey because OID
Program attorneys seldom or never did.”

8 See: SCHRReport on Pre- and Post-Katrina Indigent Defense in New Orldarge 11. “The
men and women who could not afford to hire attorneys pre-Katrina@mdontinue to languish
in jail described their appointed attorneys’ pre-Katrina peréorce as ‘passive,’ ‘not interested,’
and ‘absent.”

% The Spangenberg Grouffhe Orleans Indigent Defender Program: An Overvigwad7

87 Again this delay in identifying conflict cases was cridlzby The Spangenberg Group in
1997. “In practice we were told that attorneys often wait as &sngossible to declare a conflict
and frequently represent co-defendants during many stages ofrtiveat proceeding.” (lbid. p.
20).

8 ABA Defense Servigesommentary to Standard 5-6.1, at 78-79.

8 Louisiana Revised Statutes require each judicial distriéorim an indigent defender board
(IDB) [La. Revised Statutes, Title XV 8§ 144]. Across the state, IDBg imasize — but must have
at least three members and no more then seven. Each distritisoeguired to select one of the
following procedures or any combination thereof for providing courtgeinfligent defendants
[La. Revised Statutes, Title XV § 145.]: A3signed Counsel SystemAppointment by the court
from a list provided by IDB of volunteer attorneys licensegbriactice law in the state. In the
event of an inadequate number of volunteer attorneys, appointmériesfram a list provided
by IDB of non-volunteer attorneys; I§jontract System- IDB may enter into a contract or
contracts, on such terms and conditions as it deems “advisalite”’ome or more attorneys
licensed to practice law in the state and residing in ubeipl district to provide counsel for
indigent defendants; or, ®ublic Defender-- IDB may employ a chief indigent defender and
such assistants and supporting staff, as it deems necessachidhmdigent defender is to be
appointed for a period of three years and may not be a memther lnbard. IDB sets the salaries
of the chief indigent defender, and all assistants and supporting personnel.

The Orleans Indigent Defense Board delivers services thréwgthitd option — a public
defender office.

% In Louisiana, it would have cost Mary $600 to post a $5,000 bail. NLADA coediem
informal survey of private criminal defense attorneys indrema and determined that the cost of
hiring any private criminal defense lawyer for the simpldsfetony charges generally runs
between $5,000-$10,000.

The Guidelines for Legal Defense Systems in the United S&st@sd by the National Study
Commission on Defense Services state that, “[e]ffectiveesgmtation should be provided to
anyone who is unable, without substantial financial hardship toeHimsto his dependents, to



obtain such representation (Guideline 1.5.).” “Substantial hardsisipalso the standard

promulgated by the ABA.ABA Standards for Criminal Justice: Providing Defense Senbees

7.1 states: “Counsel should be provided to persons who are filanciable to obtain adequate
representation without substantial hardship.”) While ABA ddsk Services Standard 5-7.1
makes no effort to define need or hardship, it does prohibit densdpdinted counsel because
of a person's ability to pay part of the cost of representatimaube friends or relatives have
resources to retain counsel, or because bond has been or can be posted.

In practice, the “substantial hardship” standard has led marsgictions to create a tiered
screening system. At some minimum asset threshold, a defeisdaresumed eligible without
undergoing further screening. Defendants not falling below the pptisenhreshold are then
subjected to a more rigorous screening process to determindrifpéingcular circumstances
(including seriousness of the charges being faced, monthly expertsggqrivate counsel rates)
would result in a “substantial hardship” were they to seek to retairtepBeansel.

In the 2005 regular session, Senate Bill 323 established a presuthpst®ld of 200% of
the federal poverty guidelines. There is some question as thevhedtlicial districts are using
this threshold uniformly.

91 ABA Standards for Criminal Justice: Defense Function, Standard @)3.1(
92 NLADA Performance Guidelines for Criminal Defense RepresentaBaideline 7.5

% ABA Standards for Criminal Justice: Defense Functionndted 4-3.6, 4-3.8; NLADA,
Performance Guidelines for Criminal Defense Represent&igideline 1.3(c).

% ABA Standards for Criminal Justice: Defense Function, Standard 4-5.1, 4-5.2, &1, 4-



